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CB ﬁjo,l E:X;;z:i:‘:ntal Division of Surface Water
- Response to Comments
«v’ Agency

Project: Section 401 Water Quality Certifications for the 2026 Nationwide Permits
Ohio EPA ID #: 251842A

Agency Contacts for this Project

Division Contact: Anna Kamnyev, 614.644.2020, anna.kamnyev@epa.ohio.gov
Public Involvement Coordinator: Mary McCarron, 614.644.2160, mary.mccarron@epa.ohio.gov

Ohio EPA held a public hearing on Oct. 27, 2025, regarding Ohio EPA’s Section 401 Water Quality
Certification (WQC) for the 2026 U.S. Army Corps of Engineers’ Nationwide Permits (NWP). This document
summarizes the comments and questions received at the public hearing and during the associated
comment period, which ended on Nov. 3,2025.

Ohio EPA reviewed and considered all comments received during the public comment period. By law, Ohio
EPA has authority to consider specific issues related to protection of the environment and public health.
Often, public concerns fall outside the scope of that authority. For example, concerns about zoning issues
are addressed at the local level. Ohio EPA may respond to those concerns in this document by identifying
another government agency with more direct authority over the issue.

In an effort to help you review this document, the questions are grouped by topic and organized in a
consistent format.

General Concerns

Comment 1: Three commenters stated that projects impacting high quality waters,
superior high quality waters, state scenic rivers, and category 3 wetlands
should not be eligible for nationwide permit coverage. [Ohio
Environmental Council (OEC), Friends of the Lower Olentangy Watershed
(FLOW), and Olentangy Watershed Alliance (OWA)]

Response 1: The final thresholds included in the 401 WQC are protective of water quality
given the types of activities authorized under each NWP. Additionally, since
the 2012 401 WQC NWP issuance, Ohio EPA has determined that impacts to
less than 0.1 acres of category 3 wetlands associated with existing
infrastructure may be authorized by NWPs 3, 12, 14, 57, and 58. This narrow
exception applies only to existing infrastructure projects that meet public
need, such as the repair, maintenance, and safety upgrades of roads, bridges,
wastewater treatment plants, and utility lines that require emergency repair.










































Section 401 WQC for the 2026 NWPs

251842A
Response to Comments
December 2025

Page 15 of 16

Response 34:

Comment 35:

Response 35:

Comment 36:

Response 36:

Comment 37:

Response 37:

Ohio EPA cannot comment on the Corps' decision to allow up to one acre of
loss of waters of the U.S. for this NWP. However, an individual 401 WQC is
always required for the use of this NWP in Ohio.

One commenter requested that language previously included in the 401
WQC for NWP 49 in 2017 and 2022 be added to this 401 WQC. They
suggested the following language: “Impacts to previously-mined
jurisdictional and/or non-jurisdictional stream reaches (ephemeral,
intermittent or perennial) as a result of re-mining and subsequent
reclamation will require no further mitigation under this 401 WQC.” (OCA)

Ohio EPA has considered this comment, and language has been added to the
final 401 WQC for NWP 49 to address this request.

One commenter requested that NWP 53 Removal of Low-Head Dams be
exempt from the stream eligibility process and be given a 0.1-acre
allowance for category 3 wetlands since these projects are an overall
benefit to the aquatic environment. Additionally, development of
alternatives under the individual 401 process would be ineffectual, as
removal impacts are limited to the footprint of the existing dam. (ODOT)

See responses 1 and 11 above. The stream eligibility process was not
proposed in the draft 401 WQC for NWP 53, and that process has been
removed from the final 401 WQC.

Two organizations expressed concern about NWP 54 Living Shorelines
condition 2¢c, which allows placement of structures and fill extending into
Lake Erie up to 30 feet lakeward from the ordinary high-water mark.
They stated this is a land grab or “Fast Land Creation” and requested an
environmental justification to be required. (FLOW and OWA)

The overall purpose of activities authorized under NWP 54 should provide
water quality and ecological benefits. Ohio EPA has determined that
structures and fill extending more than 30 feet beyond the Lake Erie ordinary
high-water mark (normal elevation) will require a project-specific review
through an individual 401 WQC or Director’s Authorization. This is consistent
with the Corps' condition for this NWP, but the Corps has the option to waive
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this limitation. By including this in the 401 WQC, any such waiver by the Corps
would require an individual 401 WQC or Director’s Authorization in Ohio.

Comment 38: One commenter stated that incentivizing permit activities with
environmental benefits, such as proposed NWP A Activities to Improve
Passage of Fish and Other Aquatic Organisms, by minimizing when the
applicant must obtain an individual 401 or Director’s Authorization, will
encourage greater use of this permit. They requested that the 100-foot
threshold for high-quality streams under this NWP be increased to 200
feet, because stream impacts resulting from replacing a three-sided
structure with a four-sided structure can exceed 100 feet. They provided
several examples of projects that may have qualified for coverage under
this NWP that would have exceeded this threshold. (ODOT)

Response 38: See response 11 above. The removal of the stream eligibility process should
help address some of these concerns. Additionally, replacing three-sided
structures, such as bridges or natural bottom culverts, with four-sided box
culverts does not provide an ecological or water quality benefit. Ohio EPA
encourages the use of properly installed ecological culverts, such as I-series.
The thresholds included in the 401 WQC for this proposed NWP provide
flexibility while also protecting state water quality standards.

End of Response to Comments
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