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Summary of Decision: Mr. Warren Wilbeck (Appellant) appealed an Approved 
Jurisdictional Determination (AJD) issued by the Omaha District (District) for his 
property in Cedar County, Nebraska.  The Appellant argues that the District misapplied 
the law, particularly the Supreme Court’s ruling in Sackett v. EPA, and based its decision 
on an incomplete factual record regarding an unnamed tributary. 

As detailed below, I find that while the Appellant’s legal arguments regarding the 
application of Sackett do not have merit, Reason for Appeal 3 has merit. Specifically, the 
District's Administrative Record (AR) lacks sufficient documentation to support its 
technical assessment of the tributary's flow characteristics, and fails to demonstrate 
compliance with procedural requirements for evaluating applicant-provided information 
(RGL 16-01). Therefore, the AJD decision is being remanded to the Omaha District 
Engineer for further analysis and documentation in accordance with 33 C.F.R. 
331.10(b). 

Background Information: The subject of this appeal is an AJD for an unnamed 
tributary to Bow Creek on the Appellant’s 160-acre agricultural property.2 On June 20, 
2025, the Appellant requested the AJD in preparation for a proposed agricultural tiling 
project.3 On July 18, 2025, after conducting a "virtual site visit," the District issued its 
determination, concluding the tributary is a ”water of the United States” (WOTUS) and 

 
1 Pursuant to 33 C.F.R. 331.3(a), the Division Engineer has the authority and responsibility for 
administering the administrative appeal process. While the Review Officer served to assist the Division 
Engineer in reaching and documenting the Division Engineer’s decision, the Division Engineer made the 
final decision on the merits of this specific appeal. The District Engineer retains the final Corps decision-
making authority for the AJD. 
2 AR 04, 07. 
3 AR 04–11, 18. 
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therefore subject to CWA regulation. The District’s rationale was that the tributary is a 
relatively permanent water (RPW) that contributes flow to the Missouri River, a 
traditional navigable water (TNW).4 Under current agency guidance, establishing a 
feature as a 'tributary' requires demonstrating it is a RPW that contributes flow to a 
TNW. 

The District provided the Appellant with a Notification of Appeal Options and Process 
(NAO) form, which established a 60-day window to file an appeal, as required by 33 
C.F.R. 331.6(a). The Appellant submitted a timely Request for Appeal (RFA).5 After 
accepting the appeal, the review officer held an appeal meeting with the Appellant and 
District representatives on February 20, 2026, to clarify the reasons for appeal and the 
AR.6 

Information Received and its Disposition During the Appeal: The AR is limited to 
information contained in the record as of the date of the NAO form, which is July 18, 
2025. No new information may be submitted on appeal; however, to assist the Division 
Engineer in making a decision on the appeal, the Review Officer may allow the parties 
to interpret, clarify, or explain issues and information already contained in the AR. Such 
interpretation, clarification, or explanation does not become part of the AR because the 
District Engineer did not consider it in making the AJD decision. Consistent with Corps 
regulations, the Division Engineer may use such interpretation, clarification, or 
explanation in determining whether the AR provides an adequate and reasonable basis 
to support the District Engineer’s decision. The information received during this appeal 
review, and its disposition, is as follows: 

1. Request for Appeal (RFA) sent by the Appellant, Mr. Warren Wilbeck, received 
by NWD on August 11, 2025. 

2. Notice from NWD to the Appellant and the District accepting the RFA after 
confirming it met the required criteria for an administrative appeal, sent by letter 
dated August 22, 2025. 

3. The AR, a copy of which the District provided to the Division and the Appellant on 
August 28, 2025. The AR, comprising pages 1 through 47, was confirmed as 
complete by all parties during the appeal meeting. 

4. An informal appeal meeting was held virtually in accordance with 33 C.F.R. 331.7 
on February 20, 2026. The goal of the appeal meeting was to summarize and 
clarify the Appellant’s and the District’s positions as they relate to the appeal. 
Topics discussed at the appeal meeting are summarized in the document titled 
“Final Appeal Meeting NWO-2025-00925.” A draft of this document was 
circulated to the appeal meeting attendees on February 27, 2026, for review and 

 
4 AR 09. 
5 RFA received August 28, 2025. 
6 Appeal Meeting MFR. 
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comment, and it was finalized on March 19, 2026, after consideration of all 
comments received. 

Evaluation of the Reasons for Appeal, Findings, and Instructions to the District 
Engineer.  The review is limited to whether the District examined the relevant data and 
articulated a satisfactory explanation for the action including a rational connection 
between the facts found and the decision made. The reasons for appeal below are 
based on the Appellant's RFA but have been rephrased to clearly describe the findings 
that must be made regarding this appeal.   

REASON FOR APPEAL 1: The District failed to correctly apply the law. 

The Appellant argues that the District’s determination is inconsistent with the legal 
standards established in Sackett v. EPA, which it claims require a feature to be “as a 
practical matter indistinguishable” from a WOTUS.7 The Appellant contends the 
Unnamed Tributary is physically distinct from the Missouri River and therefore does not 
meet this standard.8 

FINDING: This reason for appeal does not have merit. 

DISCUSSION: The Appellant’s argument relies on the “indistinguishable” standard, 
which agency policy applies specifically to adjacent wetlands. Because the District 
classified the aquatic resource as a tributary, not an adjacent wetland,9 this standard is 
inapplicable. Instead, as noted in the Background section, the controlling standard for a 
tributary is whether it is a relatively permanent water that contributes flow to a TNW. 
Whether the District correctly documented this standard is a question of fact addressed 
in Reasons for Appeal 3 and 4. 

ACTION: None. 

REASON FOR APPEAL 2: The Unnamed Tributary is not an “adjacent wetland.” 

The Appellant claims the tributary cannot be jurisdictional as an “adjacent wetland”10 
because the NRCS determined it was a non-wetland “linear feature”11 and its distance 
from the Missouri River precludes adjacency.12 

FINDING: This reason for appeal does not have merit. 

 
7 RFA 02. 
8 RFA 03. 
9 AR 09. 
10 RFA 04. 
11 AR 31. 
12 RFA 04. 
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DISCUSSION: This argument misunderstands the basis of the District’s decision.  The 
record is clear that the District did not identify the feature as an “adjacent wetland.” 
Instead, it classified the feature as a “tributary,”13 which is a separate jurisdictional 
category with different requirements. Because the District asserted jurisdiction based on 
the feature being a tributary, the Appellant’s arguments about adjacency are not relevant 
to the decision being appealed. 

ACTION: None. 

REASON FOR APPEAL 3: The District’s decision was arbitrary and an abuse of 
discretion. 

The Appellant argues the District abused its discretion by relying on insufficient 
evidence while disregarding contradictory evidence, including his firsthand observations 
provided in the AJD request.14 

FINDING: This reason for appeal has merit. 

DISCUSSION: The Corps’ Regulatory Program typically evaluates features under 
current site conditions.  As established in the 2008 Rapanos Guidance, which informs 
the pre-2015 regulatory regime, a tributary can be a “natural, man-altered, or man-
made” water body.  This longstanding policy, which has not been contradicted by post-
Sackett guidance, means that the historical source of flow (natural runoff, agricultural 
drainage, or other artificial sources) is not, by itself, a determining factor in whether a 
feature can be considered a jurisdictional tributary. To support a finding that a tributary is 
an RPW under the 2008 Rapanos Guidance, districts must generally use the flow 
characteristics of the furthest downstream limit of the tributary to assess whether the 
tributary is an RPW.15 But, where data indicates those flow characteristics are not 
representative of the entire tributary, the flow characteristics that best represents the 
entire tributary should be used.16  

While the record contains an Antecedent Precipitation Tool (APT) analysis—an 
automated tool utilized by the Corps to determine if a site was experiencing normal 
precipitation conditions at the time of a field observation or imagery capture—the AR 
lacks sufficient documentation to ascertain the specific geographic location of this 
assessment (e.g., the downstream confluence of the tributary versus the exit point from 
the Appellant’s parcel). Furthermore, the AR does not contain information demonstrating 
that the District evaluated whether those specific flow characteristics were 

 
13 AR 09. 
14 RFA 06. 
15 Rapanos Guidance at 6 n.6. 
16 Id. 
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representative of the entire tributary, as required by the 2008 Rapanos Guidance. 
Consequently, the District has not articulated a satisfactory explanation establishing a 
rational connection between the facts found and the decision made.17 Therefore, 
Reason for Appeal 3 has merit. 

Appellant’s argument that the District abused its discretion by relying on insufficient 
evidence while disregarding contradictory evidence, including his firsthand observations 
and documentation of the tributary’s natural state in the AJD request amounts to, at 
most, a harmless error. Pursuant to RGL 16-01, if a district disagrees with a requestor's 
submitted materials, it must notify the requestor in writing, identify the specific reasons 
for unacceptability, and document these steps in the AR.18 As noted above, the Corps’ 
Regulatory Program typically evaluates features under current site conditions. However, 
the District’s conclusion that the tributary and Bow Creek are RPWs today does not 
mean that it disagrees with Appellant’s position that they were not RPWs in the past. 

ACTION: Upon remand, the District must: (1) clearly document the specific geographic 
location used to assess the tributary's flow characteristics and (2) explain how that 
location is representative of the entire tributary per the 2008 Rapanos Guidance. 
Additionally, the District should document its consideration of the Appellant's submitted 
information concerning historical flows of the tributary. 

REASON FOR APPEAL 4: The Unnamed Tributary’s flow is not natural. 

The Appellant asserts that the tributary is naturally ephemeral (i.e., flows only in 
response to rain) and that its current seasonal flow is an artificial condition created by 
upstream tiling installed around 2005-2006.19 Therefore, the Appellant argues, it does 
not naturally meet the Sackett criteria for a relatively permanent water.  

FINDING: This reason for appeal does not have merit. 

DISCUSSION: This reason for appeal hinges on whether the jurisdictional 
determination should be based on a feature’s existing condition when there is evidence 
its flow characteristic may be artificial.   

As noted above in the discussion for the third reason for appeal, the Corps’ regulatory 
program typically evaluates features under current site conditions.  As established in the 
2008 Rapanos Guidance, which informs the pre-2015 regulatory regime, a tributary can 
be a “natural, man-altered, or man-made” water body.  This longstanding policy, which 
has not been contradicted by post-Sackett guidance, means that the source of flow 

 
17 See 33 C.F.R. 331.3(b)(2). 
18 RGL 16-01, Q&A 8. 
19 RFA 07-08. 
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(natural runoff, agricultural drainage, or other artificial sources) is not, by itself, a 
determining factor in whether a feature can be considered a jurisdictional tributary.  
Therefore, the Appellant’s assertion that the presence of flow from tiling automatically 
precludes jurisdiction is not, on its own, sufficient to find the District’s determination in 
error.   

ACTION: None. 

REASONS FOR APPEAL 5 & 6: Selective enforcement of jurisdiction and infringement 
on State authority.20 

FINDING: These reasons for appeal do not have merit. 

DISCUSSION: The Corps' administrative appeal process is defined by regulation at 33 
C.F.R. Part 331. The grounds for appealing an AJD are limited to procedural errors, an 
incorrect application of law or policy, an incomplete or inaccurate AR, or an arbitrary or 
unreasonable exercise of discretion in making the jurisdictional finding itself.21 

The Appellant’s claim of "selective enforcement" alleges unfairness in how CWA 
authority is being applied to him compared to others. This is a claim about the District's 
enforcement priorities and actions, not a challenge to the technical or procedural 
correctness of the jurisdictional determination being appealed. As such, it is not a matter 
that can be resolved through this administrative appeal process and is not an 
acceptable reason for appeal. 

Regarding state authority, the central issue remains whether this tributary is a WOTUS, 
which does not include consideration of state authorities. If federal jurisdiction is 
properly established under the CWA, its regulation falls within the statutory authority 
granted by Congress. Therefore, this does not stand as an independent basis for 
appeal.  

ACTION: None. 

Conclusion: After reviewing and evaluating the Appellant's reasons for appeal, the 
District's AR, and recommendation of the review officer, and for the 
reasons stated above, I find that this appeal has merit. The District’s AJD is remanded 
to the Omaha District for further analysis and documentation consistent with the specific 
deficiencies identified in Reason for Appeal 3. The District's decision made on remand 

 
20 RFA 09-–11. 
21 33 C.F.R. 331.5(a). 
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will constitute the final Corps decision.22  This concludes the administrative appeals 
process. 

 

 

 
          MAY 14, 2026                                          ________________________________ 

      DATE     Joyce M. McDonald 
     Chief, Operations and Regulatory 
     Northwestern Division 

 

 
22 33 C.F.R. 331.10(b). 


	22 33 CFR 33110b: 
		2026-05-14T13:02:32-0700
	MCDONALD.JOYCE.M.1073805348




