PUBLIC NOTICE

US Army Corps
of Engineers. Published: March 13, 2026

Portland District
Announcing Nationwide Permits (NWPs) Regional Conditions

REISSUANCE OF NWPs: On January 8, 2026, the U.S. Army Corps of Engineers
(USACE) published a final action in the Federal Register (91 FR 768) announcing the
reissuance of 56 existing nationwide permits (NWPs) and one new NWP, as well as the
reissuance of NWP general conditions and definitions with some modifications. These
57 NWPs will go into effect on March 15, 2026, and will expire on March 15, 2031. One
NWP was not reissued. USACE has also issued final decision documents for the new
and reissued NWPs. The 2026 NWPs, General Conditions, Definitions and final
decision documents are available at: https://www.usace.army.mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/Nationwide-Permits/ An index of the 2026
NWPs is enclosed (Enclosure 1).

EXPIRATION OF 2021 NWPs: The 56 existing NWPs published in the January 8, 2026,
final action replace the 2021 versions of these NWPs. The 2021 versions of these
NWPs expire on March 14, 2026.

REGIONAL CONDITIONS: Division Engineers may impose regional conditions to
ensure activities authorized by NWP result in no more than individual and cumulative
adverse environmental effects. The Northwestern Division Engineer has considered the
potential individual and cumulative adverse environmental effects that could result from
the use of the NWPs in Portland District, including the need for additional modifications
of the NWPs by imposing regional conditions to ensure that those individual and
cumulative adverse environmental effects are no more than minimal. The Portland
District NWP Regional Conditions, NWP-Specific Regional Conditions and Portland
District Regional Conditions Definitions are enclosed (Enclosure 2).

COASTAL ZONE CONSISTENCY: The Portland District requested the Oregon
Department of Land Conservation and Development’s (DLCD) concurrence with the
Portland District’'s Coastal Zone Management Act (CZMA) consistency determination for
NWP activities within or affecting the coastal zone of the State of Oregon. On
September 2, 2025, DLCD concurred with conditions, specific exclusions and/or specific
situational exclusions. The DLCD coastal zone conditions have been made regional
conditions as described in Regional Condition 12, Coastal Zone Management, for
activities where DLCD has previously provided state coastal zone management
consistency concurrence for the NWP. If a prospective permittee cannot comply with all
the conditions of the September 2, 2025, coastal zone management consistency
concurrence, or when a specific exclusion or specific situational exclusion applies, then
the permittee must obtain an individual coastal zone management consistency
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concurrence from DLCD or a presumption of concurrence in order for the activity to be
authorized by NWP. DLCD’s CZMA consistency decision for the 2026 NWPs is
enclosed (Enclosure 3).

WATER QUALITY CERTIFICATION: The Portland District requested general Clean
Water Act Section 401 water quality certification from the certifying authorities for
activities that would occur in Oregon. The following are the certifying authorities for
activities in Oregon and the applicable water quality certification determination:

Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians: Denied
Confederated Tribes of the Umatilla Indian Reservation: Denied
Oregon Department of Environmental Quality: Denied

In accordance with Nationwide Permit General Condition 25, where a certifying authority
has not previously certified compliance of an NWP with Clean Water Act Section 401, a
water quality certification for the proposed activity which may result in any discharge
from a point source into waters of the United States must be obtained or waived.
Prospective permittees for NWP activities must obtain an individual water quality
certification decision or waiver for each of the certifying authorities above.

Confederated Tribes of the Warm Springs Reservation of Oregon: Waived

An individual water quality certification decision is not required for NWP activities where
the Confederated Tribes of the Warm Springs Reservation of Oregon is the certifying
authority.

U.S. Environmental Protection Agency (EPA), Region 10: Granted with conditions.
Individual water quality certification from EPA is required for discharges proposed in
wetlands classified as peatland, natural springs, and riffle and pool complexes. The
EPA water quality certification conditions have been made regional conditions as
described in Regional Condition 11, Water Quality, for activities where EPA is the
certifying authority. If the prospective permittee cannot comply with all of the conditions
of the EPA water quality certification, then the permittee must obtain an individual water
quality certification or waiver for proposed activities which may result in any discharge
from a point source into waters of the United States in order for the activity to be
authorized by NWP. EPA’s water quality certification decision for the 2026 NWPs is
enclosed (Enclosure 4).



Index of 2026 Nationwide Permits, General Conditions, and Definitions that go into
effect on March 15, 2026

Nationwide Permits

1. Aids to Navigation

2. Structures in Artificial Canals

3. Maintenance

4. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and Activities
5. Scientific Measurement Devices

6. Survey Activities

7. Outfall Structures and Associated Intake Structures

8. Oil and Gas Structures on the Outer Continental Shelf
9. Structures in Fleeting and Anchorage Areas

10. Mooring Buoys

11. Temporary Recreational Structures

12. Oil or Natural Gas Pipeline Activities

13. Bank Stabilization

14. Linear Transportation Projects

15. U.S. Coast Guard Approved Bridges

16. Return Water From Upland Contained Disposal Areas
17. Hydropower Projects

18. Minor Discharges

19. Minor Dredging

20. Response Operations for Oil or Hazardous Substances
21. Surface Coal Mining Activities

22. Removal of Vessels

23. Approved Categorical Exclusions

24. Indian Tribe or State Administered Section 404 Programs
25. Structural Discharges

26. [Reserved]

27. Aquatic Ecosystem Restoration, Establishment, and Enhancement Activities
28. Modifications of Existing Marinas

29. Residential Developments

30. Moist Soil Management for Wildlife

31. Maintenance of Existing Flood Control Facilities

32. Completed Enforcement Actions

33. Temporary Construction, Access, and Dewatering

34. Cranberry Production Activities

35. Maintenance Dredging of Existing Basins

36. Boat Ramps

37. Emergency Watershed Protection and Rehabilitation
38. Cleanup of Hazardous and Toxic Waste

39. Commercial and Institutional Developments

40. Agricultural Activities

41. Reshaping Existing Drainage Ditches

42. Recreational Facilities
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43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

Stormwater Management Facilities

Mining Activities

Repair of Uplands Damaged by Discrete Events
Discharges in Ditches

[Reserved]

Commercial Shellfish Mariculture Activities

Coal Remining Activities

Underground Coal Mining Activities

Land-Based Renewable Energy Generation Facilities
Water-Based Renewable Energy Generation Pilot Projects
Removal of Low-Head Dams

Living Shorelines

Seaweed Mariculture Activities

[Reserved]

Electric Utility Line and Telecommunications Activities
Utility Line Activities for Water and Other Substances
Water Reclamation and Reuse Facilities

Activities to Improve Passage of Fish and Other Aquatic Organisms

Nationwide Permit General Conditions

. Navigation

. Aquatic Life Movements

. Spawning Areas

. Migratory Bird Breeding Areas

. Shellfish Beds

. Suitable Material

. Water Supply Intakes

. Adverse Effects from Impoundments
. Management of Water Flows

. Fills Within 100-Year Floodplains

. Equipment

. Soil Erosion and Sediment Controls

. Removal of Temporary Fills

. Proper Maintenance

. Single and Complete Project

. Wild and Scenic Rivers

. Tribal Rights

. Endangered Species

. Migratory Birds and Bald and Golden Eagles
. Historic Properties

. Discovery of Previously Unknown Remains and Artifacts
. Designated Critical Resource Waters

. Mitigation

. Safety of Impoundment Structures

. Water Quality

. Coastal Zone Management
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27. Regional and Case-by-Case Conditions
28. Use of Multiple Nationwide Permits

29. Transfer of Nationwide Permit Verifications
30. Compliance Certification

31. Activities Affecting Structures or Works Built by the United States

32. Pre-Construction Notification
District Engineer’s Decision
Further Information

Nationwide Permit Definitions
Best management practices (BMPs)
Compensatory mitigation
Currently serviceable

Direct effects

Discharge

Ecological reference
Enhancement

Establishment (creation)

High Tide Line

Historic property

Independent utility

Indirect effects

Loss of waters of the United States
Nature-based solutions

Navigable waters

Non-tidal wetland

Open water

Ordinary high water mark
Perennial stream

Practicable

Pre-construction notification
Preservation

Re-establishment

Rehabilitation

Restoration

Riffle and pool complex

Riparian areas

Shellfish seeding

Single and complete linear project
Single and complete non-linear project
Stormwater management
Stormwater management facilities
Stream bed

Stream channelization
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Structure

Tidal wetland

Tribal lands

Tribal rights
Vegetated shallows
Waterbody
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U.S. Army Corps of Engineers, Portland District

Regional Conditions and Definitions

US Army Corps .fOI" the .
of Engineerse 2026 Nationwide Permits

Portland District
Effective Date: March 15, 2026

A. Portland District Regional Conditions
B. Portland District Nationwide Permit-Specific Regional Conditions
C. Portland District Regional Conditions Definitions

An activity is authorized under a Nationwide Permit (NWP) only if the permittee satisfies
all of the NWP’s terms and conditions, which include the NWP regional conditions, any
NWP-specific regional conditions, and any special conditions added by the district
engineer. The U.S. Army Corps of Engineers (Corps), Portland District has added the
following NWP regional conditions, NWP-specific regional conditions, and regional
conditions definitions for activities authorized by NWP in Oregon.

A. Portland District Regional Conditions

1. Notification: For permittees that received written NWP verification, upon starting the
authorized activities, you shall notify the Corps, Portland District, Regulatory Branch that
the work has started. Notification shall be provided by e-mail to
cenwp.notify@usace.army.mil and the email subject line shall include the Corps project
number and the name of the county where the project is located.

2. Aquatic Resources of Special Concern: Pre-construction notification to the district
engineer is required for all activities proposed in waters of the United States within, or
directly affecting, an aquatic resource of special concern. Aquatic resources of special
concern are resources that are difficult to replace, unique, and/or have high ecological
function. For the purpose of this regional condition, aquatic resources of special
concern are native eel grass (Zostera marina) beds, mature forested wetlands, bogs,
fens, vernal pools, alkali wetlands, wetlands in dunal systems along the Oregon coast,
estuarine wetlands, Willamette Valley wet prairie wetlands, kelp beds, and rocky
substrate in tidal waters.

In addition to the content requirements of NWP General Condition 32, the pre-
construction notification must include a statement explaining why the effects of the
proposed activity are no more than minimal. Written approval from the district engineer
must be obtained prior to commencing work.

3. Cultural Resources and Human Burials-Inadvertent Discovery Plan: Permittees that
discover any previously unknown historic, cultural or archeological remains, artifacts, or
burial sites while accomplishing the activity authorized by an NWP shall implement the
procedures in the Inadvertent Discovery Plan available on the Portland District
Regulatory website (https://www.nwp.usace.army.mil/Missions/Regulatory/Apply/).
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Also see NWP General Condition 20. Notify the Portland district engineer as soon as
possible following discovery but in no case later than 24 hours. Notification may be sent
electronically (cenwp.notify@usace.army.mil) and shall identify the Corps project
number and clearly specify the purpose is to report an inadvertent discovery. The
permittee shall also notify the Corps representative (by email and telephone) identified
in the NWP verification letter.

4. Essential Fish Habitat: Activities which may adversely affect essential fish habitat, as
defined under the Magnuson-Stevens Fishery Conservation and Management Act
(MSA), are not authorized by NWP until essential fish habitat requirements have been
met by the applicant and the Corps. Non-federal permittees must submit a pre-
construction notification to the district engineer if essential fish habitat may be affected
by, or is in the vicinity of, a proposed activity and shall not begin work until notified by
the district engineer in writing that the requirements of the essential fish habitat
provisions of the MSA have been satisfied and the activity is authorized. The
notification must identify the type(s) of essential fish habitat (e.g., Pacific coast salmon,
Pacific coast groundfish, and/or Coastal-pelagic species) managed by a Fishery
Management Plan that may be affected. Information about essential fish habitat is
available on NOAA Fisheries’ website (http://www.westcoast.fisheries.noaa.gov/).

5. Bank Stabilization: Permittee shall include the use of nature-based solutions and
natural materials in the project design to the maximum extent practicable and shall
minimize the use of rock. Nature-based solutions for bank stabilization include those
that increase the strength and structure of soils with a combination of biological and
mechanical elements (e.g., vegetation, root wads and woody debris, rock structures).
Riparian plantings shall be included in all project designs unless the permittee can
demonstrate that such plantings are not practicable.

6. Work Area Isolation and Dewatering: Appropriate practices shall be implemented to
prevent erosion and to prevent sediments from entering waters of the United States.

a. All in-water work shall be isolated from the active channel or conducted during
low seasonal stream flows to the maximum extent practicable;

b. Cofferdams shall be constructed of non-erosive material, such as concrete
blocks, sand and/or gravel bags, or water bladders. Constructing a cofferdam by
pushing material from the streambed or sloughing material from the streambanks
is not authorized;

c. Cofferdams shall be lined with a plastic liner or geotextile fabric to reduce
permeability and prevent sediments and/or construction materials from entering
waters of the United States;

d. Upstream and downstream flows shall be maintained by routing flows around the
construction site;
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e. When dewatering is necessary for construction, a sediment basin, or other
applicable method, shall be used to settle sediments prior to releasing the water
back into the waterbody. Settled water shall be returned to the waterbody in
such a manner as to avoid erosion. Sediment basins shall be placed in uplands;
and

f. Fish and other aquatic species must be salvaged (i.e., safely captured and
relocated away from the project or development site) prior to dewatering.
Contact the Oregon Department of Fish and Wildlife for additional information
regarding fish salvage.

Note: See Regional Condition 10 regarding timeframes for temporary fills and
temporary activities.

7. Sediment Suitability: For activities that involve dredging or excavating of sediment
from waters of the United States and/or the discharge of dredged material into waters of
the United States, the permittee shall ensure that any necessary sediment
characterization regarding size, composition, and potential contaminants is completed
prior to conducting the activity. Sediment characterization must be conducted per the
Sediment Evaluation Framework for the Pacific Northwest available on the Portland
District website (https://www.nwp.usace.army.mil/Missions/Environmental-
Stewardship/DMM/).

Note: Dredged material means material that is excavated or dredged from waters of the
United States. The return water from a contained disposal area is defined as a
discharge of dredged material at 33 CFR § 323.2 and requires separate authorization
from the district engineer (e.g., by NWP 16).

8. Mechanized Equipment: In addition to the requirements in NWP General Condition
11, permittee shall implement the following practices to prevent or minimize impacts to
the aquatic environment from mechanized equipment:

a. Operate equipment from above the ordinary high water mark or high tide line,
unless specifically authorized by the district engineer; and

b. Spill prevention and containment materials shall be maintained and be readily
accessible at vehicle staging areas. The amount of spill response materials
(such as straw matting/bales, geotextiles, booms, diapers, and other absorbent
materials, shovels, brooms, and containment bags) maintained on-site must be
appropriate for the size of the authorized activity.

9. Erosion Control: During construction and until the site is stabilized, the permittee shall
ensure all practicable measures are implemented and maintained to prevent erosion
and runoff. Temporary stockpiles of excavated or dredged material shall be stabilized
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to prevent erosion. Once soils or slopes have been stabilized, permittee shall
completely remove all non-biodegradable components of installed control measures.

10. Temporary Fills and Temporary Activities: To ensure no more than minimal adverse
environmental effects from temporary fills and temporary activities to waters of the
United States:

a. Temporary fills and/or activities in waters of the United States shall not exceed
six months unless otherwise approved by the district engineer;

b. Temporary fills or activities in waters of the United States shall not exceed
Y2-acre unless otherwise approved by the district engineer;

c. Native soils and/or sediments removed from waters of the United States for
project construction shall be stockpiled and used for site restoration to the
maximum extent practicable; and

d. Waters of the United States affected by temporary fills or temporary activities
shall be restored to pre-construction contours and elevations after construction.
The permittee shall appropriately revegetate temporarily filled or impacted areas
with native, noninvasive herbs, shrubs, and/or tree species sufficient in number,
spacing, and diversity to replace affected aquatic functions.

Note: The Corps will determine compensatory mitigation requirements for temporary
fills and impacts on a case-by-case basis depending on the duration and nature of the
temporary fill or impact and the type of aquatic resource affected.

11. Water Quality. For activities where the U.S. Environmental Protection Agency
(EPA), Region 10 has previously certified compliance of the NWP with Section 401 of
the Clean Water Act, the permittee must comply with the certification general conditions
and any NWP-specific certification conditions. The list of NWPs where EPA Region 10
has provided Section 401 certification and the respective conditions are available on the
Portland District Regulatory website
(https://www.nwp.usace.army.mil/Missions/Regulatory/Apply/). See NWP General
Condition 25 for additional information.

12. Coastal Zone Management. For activities in the coastal zone of Oregon where the
Oregon Department of Land Conservation and Development (DLCD) has previously
provided state coastal zone management consistency concurrence for the NWP, the
permittee must comply with DLCD’s coastal zone conditions and any NWP-specific
coastal zone conditions. The list of NWPs where DLCD has provided coastal zone
management consistency concurrence and the respective conditions, including any
exclusions, are available on the Portland District Regulatory website
(https://www.nwp.usace.army.mil/Missions/Regulatory/Apply/). See NWP General
Condition 26 for additional information.
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13. Contractor Notification of Permit Requirements: The permittee shall provide a copy
of the NWP verification letter (when written approval obtained), all conditions, and the
permit drawings to all contractors and any other parties performing the authorized work,
prior to the commencement of any work in waters of the United States.

14. Inspection of the Project Site: The permittee shall allow representatives of the
district engineer to inspect the authorized activity to confirm compliance with nationwide
permit terms and conditions. A request for access to the site will normally be made
sufficiently in advance to allow a property owner or representative the option to be on
site during the inspection.

B. Portland District Nationwide Permit-Specific Regional Conditions

NWP 5: Permittee shall remove all scientific measurement devices including all
associated structures and fills including anchoring devices, buoys, and cables within 30
days after the device is no longer being used for its intended purpose.

NWP 13: Pre-construction notification, when required, must include photographs of the
existing conditions at the proposed project site.

NWP 29: Pre-construction notification must identify if the project is for the construction
or expansion of a single residence, a multiple unit/subdivision residential development,
or a phased residential development. For proposed projects within or associated with
multiple unit/subdivision residential development or a phased residential development,
the pre-construction notification must identify any known previous Department of the
Army authorizations received for the multiple unit/subdivision residential development or
a phased residential development.

NWP 33: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity in waters of the United States and shall not
begin the activity until notified by the district engineer in writing that the activity is
authorized.

NWP 39: Pre-construction notification must identify if the project is for the construction
or expansion of a single commercial or institutional development, a multiple unit
commercial or institutional development, or a phased commercial or institutional
development. For projects proposed within or associated with a multiple unit or phased
commercial or institutional development, the pre-construction notification must identify
any known previous Department of the Army authorizations received for the multiple
unit or phased development.

NWP 42: Pre-construction notification must identify if the project is for the construction
or expansion or a single recreational development, a multiple component recreational

development, or a phased recreational development. For projects proposed within or
associated with a multiple unit or phased development, the pre-construction notification
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must identify any known previous Department of the Army authorizations received for
the multiple unit or phased development.

NWP 43: This NWP does not authorize the retention of water in excess of that required
to meet stormwater management requirements. Unauthorized purposes include
recreational lakes, reflecting pools, irrigation, etc.

NWP 44:
a. In-stream mining, including bar scalping, is not authorized by this NWP; and

b. The use of explosives in waters of the United States is not authorized by this
NWP unless specifically authorized by the district engineer.

NWP 48: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity and shall not begin the activity until notified by
the district engineer in writing that the activity is authorized. In addition to the
information required by paragraph (b) of general condition 32, the prospective permittee
shall provide the following information: (1) a map showing the location and dimensions
of the structures(s) and/or fill; (2) the name(s) of the species that will be cultivated
during the period this NWP is in effect; (3) general water depths in the project area(s)

(a detailed survey is not required), and (4) a map showing areas of submerged aquatic
vegetation in the project area. The information should describe all species and culture
activities the operator expects to undertake during the effective period of this NWP.

C. Portland District Regional Conditions Definitions

a. Alkali Wetlands: Alkali wetlands are wetlands as defined in 33 CFR § 328.3(c)(1)
that occur in arid regions east of the Cascade Range and have saline or alkaline
conditions where evaporation tends to concentrate salts in soils and water. Vegetation
consists of plants adapted to saline or alkaline conditions.

b. Bogs: Bogs are wetlands as defined in 33 CFR § 328.3(c)(1) with acidic organic soils
(pH of <5.5) with no significant inflow or outflow of surface or ground water and
generally receive water from direct precipitation. Bogs are characterized by vegetation
able to grow in acidic conditions and are often covered by mosses, sedges, and
evergreen shrubs and may also have an over story of evergreen trees.

c. Estuarine Wetlands: Estuaries are areas where rivers or streams meet the ocean
and freshwater and saltwater mix. Estuarine wetlands are wetlands as defined in

33 CFR § 328.3(c)(1) where ocean derived salts measure greater than 0.5 parts per
thousand during the period of average annual flow.

d. Fens: Fens are wetlands as defined in 33 CFR § 328.3(c)(1) that have organic soils
that generally receive drainage from surrounding mineral soils and may include a

surface water inlet and outlet. Soils in fens are generally less acidic (pH of >5.5) than
bogs and receive waters rich in dissolved minerals. Vegetation in fens typically consists
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of grasses, sedges evergreen shrubs and may have an over story of evergreen trees.

e. Kelp Beds: Kelp beds form on rocky substrate located in shallow subtidal areas,
typically in waters between 5 and 25 meters. Kelp stalks are anchored to rocks by a
holdfast, which is connected by a flexible stem-like feature to the blades. Gas-filled
bladders keep the blades close to the surface where the blades fan out forming a
canopy cover. Kelp beds occur when the kelp covers 30% or more of the substrate.

f. Mature Forested Wetlands: Mature forested wetlands are wetlands as defined in 33
CFR § 328.3(c)(1) that consist of trees with an aerial cover of 30% or more of the
wetland where the average age of trees is 80 years or older or have an average
diameter of 18 inches or greater diameter at breast height.

g. Native Eelgrass (Zostera marina) Beds: Zostera marina is a species of submerged
aquatic vegetation that grows on substrates in intertidal and shallow subtidal marine
waters. Z. marina is a rhizomatous, perennial flowering plant and exhibits both
vegetative growth and reproduction by seed germination. Z. marina may form beds that
are continuous, semi-continuous to patchy. A Z. marina eelgrass bed is defined as a
minimum of 3 shoots per 0.25 square meter (1/4 square meter) within 1 meter of any
adjacent shoots. To identify the bed boundary, proceed in a linear direction and find the
last shoot that is within 1 meter of an adjacent shoot along that transect. The bed
boundary (edge) is defined as the point 0.5 meters past that last shoot, in recognition of
the average length of the roots and rhizomes extending from an individual shoot".

h. Rocky substrate in tidal waters: Areas of rocky substrates consist of stones,
boulders or bedrock that cover 75% or greater of an area where vegetation and/or
macro algae cover less than 30% of the area. Rocky substrates may occur in both
intertidal and subtidal marine waters.

i. Vernal Pools: Vernal pools are seasonally inundated depressions underlain by an
impermeable claypan or hardpan layer. A vernal pool is usually a closed depression
without a naturally-occurring inlet or outlet that ponds water in the cool, low evaporation
periods of winter and spring in regions with cool moist winters, and dries out during the
hot dry summers.

j-  Wetlands in dunal systems along the Oregon coast: Dunes are ridges and hills of
sand formed by the influence of wind and water. Dunal systems along the Oregon
coast consist of a complex assembly of beaches, foredunes, hummocks, deflation
plains, and transvers, oblique and parabolic dunes located between the Pacific Ocean
and the foothills of the Coast Range. Wetlands in the dunal system along the Oregon
coast are wetlands as defined in 33 CFR § 328.3(c)(1) that may occur in the deflation

"Washington Department of Natural Resources. 2012. Technical Memorandum: Operational Definition for
Determining Edge of Eelgrass (Zostera marina) Presence. A Summary of Workgroup Discussion and
Related Analysis. November 2012.

https://www.dnr.wa.gov/Publications/agr_hcp_2014 app_j_defn_eelgrass_beds.pdf
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plains, depressions, swales or low areas.

k. Willamette Valley wet prairie wetlands: Wet prairie wetlands are wetlands as defined
in 33 CFR § 328.3(c)(1) that are a type of wetland located in the Willamette Valley
characterized by a seasonally high water table or perched water table on clay-rich soils.
Wet prairie wetlands are dominated primarily by graminoids, including tufted hairgrass
(Deschampsia caespitosa), camas (Camassia quamash), dense sedge (Carex densa),
and lateral sedge (Carex unilateralis).

Enclosure 2



Ore g On Department of Land Conservation and Development

Oregon Coastal Management Program

Tina Kotek, Governor 635 Capitol Street NE, Suite 150
Salem, Oregon 97301-2540

Phone: 503-373-0050

Fax: 503-378-5518

September 2, 2025 www.oregon.gov/LCD
Headquarters

Army Corps of Engineers iy
Attn: CECW-CO-R N

441 G Street NW
Washington, DC 20314-1000

Portland District

Army Corps of Engineers
William Abadie

PO Box 2946

Portland, OR 97208-2946

Re: CZMA Consistency Concurrence with Conditions for the 2026 Modification and
Reissuance of Nationwide Permits by the U.S. Army Corps of Engineers.
(Docket Numbers: COE-2025-0002, COE-2025-00006)

Dear Mr. Abadie:

The Oregon Department of Land Conservation and Development (DLCD) has reviewed the U.S.
Army Corps of Engineers (Corps) 2026 Nationwide Permits (NWP) for consistency with the Oregon
Coastal Management Program (OCMP). The Corps announced the nationwide permits, general
conditions, and definitions in the June 18, 2025 Federal Register, and the Portland District issued
draft Regional Conditions on June 18, 2025. OnJune 18, 2025, the Portland District submitted a
Consistency Determination outlining how the Corps has supported their determination of
consistency with state authorities to the maximum extent practicable within the Coastal Zone,
formally initiating the federal consistency review period. DLCD reviewed the consistency
determination and corresponding nationwide permits, together with the general and regional
conditions, pursuant to Section 307(c)(1) of the Coastal Zone Management Act (Act) and attendant
regulations of 15 CFR Part 930.

DLCD is the state’s designated coastal zone management agency and conducts consistency
reviews to ensure that federal agency activities affecting any coastal use or resource are consistent
to the maximum extent practicable with the enforceable policies of Oregon’s federally approved
coastal zone management program. Oregon’s federally approved program, the OCMP, is a
“networked” program that integrates authorities of local governments and other state agencies as
the enforceable policies of the OCMP. As such, the enforceable policies of the OCMP include: 1)
the statewide planning goals; 2) the applicable acknowledged city or county comprehensive plan
and land use regulations; and 3) selected state agency authorities, including but not limited to
those governing removal-fill, proprietary leasing, water quality, fish and wildlife protections, and
ocean shore regulations.
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NATIONWIDE REVIEW PROCESS AND MAJOR OVERARCHING CONCERNS

Process and Timeline

On May 9, 2025, the Portland District submitted a request for early coordination to discuss the
proposed 2026. DLCD and the Portland District met on June 4, 2024 to discuss the reauthorization
process and federal consistency process and timeline. The Federal Register notice issued on June
18, 2025 included an abbreviated public comment period of 30 days. A 30-day comment period is
inadequate to comment fully on proposed policies as important as the reissuance of the NWPs.
DLCD worked with its state agency partners to submit joint-agency comments on July 18, 2025.

On July 9, 2025, DLCD submitted its formal 15-day federal consistency review extension request
pursuantto 15 CFR §930.41(b), which grants state coastal programs a minimum of 60 days (i.e.
August 17, 2025) for review, and provides a 15-day extension as a matter of right upon request. This
placed OCMP’s extended decision deadline to September 1, 2025. The Corps concurred with
DLCD’s extension request on July 10, 2025. On August 20, 2025, DLCD noted the deadline
occurred on a national holiday and requested that the Corps confirm September 2, 2025 as the
correct deadline. The Corps confirmed via email on August 21, 2025.

Although flexibility is built into the regulations that implement the CZMA, they are also very clear
through 8930.36 that the Consistency Determination should be provided at least 90 days before
final approval of the Federal agency activity. Providing the Consistency Determination when the
notice of proposed rulemaking is published in the Federal Register is incongruent with the Act and
limited not only DLCD’s ability to fully implement federal consistency review of this federal action
but also hindered the Corps ability to make reasonable changes to reach consistency to a fuller
extent with the enforceable policies of the OCMP. The OCMP is a uniquely networked coastal
program that relies on local and state agency network partners to implement Oregon’s diverse
catalog of enforceable policies. The complexity and magnitude of this networked structure requires
extensive coordination and planning to successfully implement the OCMP.

The Corps did not provide explanation for the proposed modifications to the regional general
conditions or general conditions, leaving the state to evaluate the changes without context or
rationale. DLCD again urges the Corps to implement early coordination with state coastal
programs in the next iteration of the NWP Re-authorization process. In addition, DLCD strongly
recommends that the Corps institute a transparent communications process to ensure meaningful
state-federal coordination among state coastal programs, the Corps, and other federal agencies
and entities. Finally, DLCD highly encourages the Corps to coordinate with the NOAA Office for
Coastal Management to address inconsistencies, misalignments, or misunderstandings of the
respective federal regulations regarding the reoccurring NWP Re-Authorization and Modification
Process.

Significant Reduction in Thresholds

The OCMP continues to have significant concerns regarding the reductions in thresholds in the
proposed NWPs. The proposal to increase the stream impact threshold to 2 acre limit may allow
for both direct and indirect stream impacts to be greater than minimal without adequate oversight
by the Corps. Itis not consistent with the purpose of the NWP, which is to “streamline the
authorization of activities that result in no more than minimal individual and cumulative adverse
environmental effects.” The rule, as proposed, strives for simplicity at the expense of adequacy.
The proposed change to the Y2 acre threshold would lead to an insufficient accounting of the
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variability in stream functions, and result in increased risks to essential fish and wildlife habitat,
and water quality. For example, using the 2 acre limit authorizing impacts to headwater streams
that are very narrow in width (e.g., 3-4 feet width) could allow up to a mile (or 5,280 linear feet) of
stream loss.

Further, the change to Y2 acre threshold does not provide assurances that there will be minimal
individual or cumulative adverse environmental impacts. There are considerable concerns
regarding the cumulative impacts to streams, which are uniquely vulnerable to adverse impacts
under the proposed 2026 NWP process. Any threshold to streams can be challenging because it is
highly dependent on-site conditions, channel conditions, proposed action, watershed context, etc.
However, if the intent of the NWP is to have no more than minimal individual and cumulative
adverse environmental effects, the threshold and allowable impacts should be less than the
current threshold of 300 linear feet. By allowing impacts up to ¥z acre, and with many activities
never even triggering a PCN, adverse individual and cumulative impacts to stream function are
likely. For example, a project impacting an 8-foot-wide stream could impact a Y2 mile of stream and
still be under the 2 acre threshold.

Pre-Construction Notice Requirements

A proposed modification to NWPs for 2026 removes or reduces the PCN requirement for several
NWPs in addition to the PCN requirements removed or reduced from the NWPs in 2021. When a
PCN is removed, the Corps has reduced opportunity to influence the project outcomes, including
the ability to track and evaluate temporary and cumulative effects, recommend measures to
avoid/minimize adverse effects, and require mitigation for unavoidable impacts to aquatic
resources. The PCN is an opportunity for the Corps District to review proposed NWP activity and
determine eligibility, as well as for facilitating coordination between state agency partners. Our
concerns are amplified by minimized regional conditions across all NWPs since the 2021 NWP
modifications, further increasing the likelihood of individual or cumulative adverse environmental
effects.

Additionally, Oregon’s natural resource agencies have less opportunity to ensure that state
interests and the enforceable policies are considered during the issuance of federal permits. For
example, the removal of a PCN for NWP 27 is a significant concern since the PCN process has
provided a critical opportunity for early state agency review and coordination. This proactive
coordination has allowed state agencies to evaluate potential ecological impacts, including those
from habitat conversion, before restoration projects commence. While post-project reporting
offers some transparency, it limits the state’s ability to prevent adverse impacts. DLCD is
concurring with the Corps proposed changes to NWP 27 to not impede the pace and scale of
habitat restoration projects by recommending an Individual Consistency Review for all projects.
However, the state recommends the Corps reinstates a PCN requirement for NWP 27 to continue
to allow for proactive interagency coordination,
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FEDERAL CONSISTENCY DECISION

DLCD concurs, with conditions, with the Corps determination that the nationwide permits
are, to the maximum extent practicable, consistent with the enforceable policies of the
OCMP. Except for the conditional and situational exclusions and objections listed below, DLCD
grants advance concurrence to activities authorized by the nationwide permits provided the Corps
agrees to the conditions below and applies the OCMP Standard Coastal Zone Conditions provided
in Enclosure A to each issued nationwide permit with advanced concurrence. An overview of the
federal consistency decisions is provided in the table below. More details on permit-specific
federal consistency requirements for the 2026 NWPs, as described in this decision, are provided in
Enclosure B.

Nationwide Permits ‘ OCMP Federal Consistency Decision

DLCD will require individual consistency review of any proposed Nationwide Permit that
takes place under the following conditional exclusions, with exceptions as noted:
Conditional Exclusion 1: Within or directly affecting the Territorial Sea (Not applicable to NWP 1)
Conditional Exclusion 2: Aquatic Habitats of Special Concern (Not applicable to NWP 20, 22, 27,
32, and 38)

Conditional Exclusion 3: Any project within Oregon’s Geographic Location Description, as
described below (Not applicable to NWP 1)

Conditional Exclusion 4: Projects proposing greater than 300 linear foot loss of stream bed (Not
applicable to NWP 20, 22, 32, and 38)

1,2,3,4,5,7,8,9,10, 11, 14, 15, 16, Advanced Conditional Concurrence
17,18, 19, 20, 21, 22, 23, 24, 25, 27, 28, | These Nationwide permits are granted advance
30, 31, 32, 33, 34, 35, 36, 37, 38,40, 41, | conditional concurrence so long as the Standard OCMP

42,43, 45, 46, 49, 51,52, 57, 58 Coastal Zone Conditions are attached to each
verification.
6, 29, 39, 44 Situational Exclusions to Advance Conditional

Concurrence These Nationwide Permits may be
granted advance conditional concurrence so long as
the OCMP Standard Coastal Zone Conditions are
attached to each verification, unless their specific
exclusion is triggered. Specific situational exclusions
are described below.

12,183, 48, 50, 53, 54, 55, 56, A Fish Objection
Passage (anticipated NWP 60) These Nationwide Permits always require Individual
Consistency Review.

CONDITIONAL EXCLUSIONS TO ADVANCED CONCURRENCE

DLCD does not extend advanced concurrence to, and will require individual consistency
review Individual Consistency Review of any proposed Nationwide Permit that takes place
under the following conditional exclusions:

Exclusion 1: Territorial Sea

Any permit where the project is within or directly impacts the Territorial Sea (waters and
seabed extending three (3) nautical miles seaward from the coastline, in conformance with
federal law), except for projects permitted under NWP 1.
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Rationale: Projects within the Territorial Sea vary widely and thus have unpredictable
coastal effects. In order to adequately assess coastal effects, determine in water work
timing recommendations, and apply Statewide Planning Goal 19: Ocean Resources and
the Territorial Sea Plan, DLCD requires an Individual Consistency Review. Policies:
Statewide Planning Goal 19; ORS 358, ORS 509, ORS 468, ORS 468B.

Exclusion 2: Aquatic Habitats of Special Concern

Individual Consistency Review is required for any permit where the project is within or
directly impacts the following aquatic habitats of special concern within Corps jurisdiction,
except for projects permitted under NWP 20, 22, 27, 32, and 38:

e Native eel grass beds

e Mature forested wetland

e Wetlandsin dunal systems

e Estuarine wetlands (in natural or conservation management units only)

e State special management areas (including marine gardens, marine reserves,
marine research areas, marine conservation areas, , marine protected areas,
and shellfish preserves)

e Kelp beds

e Rocky substrate in tidal waters (interpreted as all marine subtidal rock
substrate and reefs and rocky intertidal shores)

e Native oyster beds

e Seabird Protected Area

e Shellfish Preserve

e Offshore Rocks and Islands National Wildlife Refuge

e Pinniped haul-out sites

e Coastal foredunes known to be occupied by ESA-listed Western Snowy Plover

Rationale: The OCMP is dedicated to assuring the comprehensive review of any project
potentially impacting the full diversity of high value or special concern resources
applicable under the expedited nationwide permit process. Previous language was
originally established over 15 years ago to ensure ‘no more than minimal environmental
impact’ occurred by requiring an individual permit process for rare, high functioning, or
sensitive habitats. This requirement is consistent with DLCD’s 2021 NWP decision
which implemented the use of the Critical Habitat Mapping tool’ to aid in
implementation of this requirement. Therefore, DLCD requires an Individual
Consistency Review for any project in or potentially affecting habitats that are high
value, rare, or of special concern in the coastal zone.

DLCD encourages the continued use of the Critical Habitat Mapping tool' to verify
projects are being evaluated consistently. The Corps’ definitions of habitats may
differ from the state's definitions. Consult with state resource agencies if the Critical
Habitat Mapping tool differs from the Aquatic Resources of Special Concern defined by
the Corps and if the conditions on site are not consistent with the Critical Habitat

! https://geo.maps.arcgis.com/apps/webappviewer/index.html?id=1b4a3202b66c4ab79b6907e7b4abfOdb
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Mapping tool. Policies: Statewide planning Goals 5, 16, 18; ORS 509, ORS 506, ORS
468, ORS 468A, ORS 468B, ORS 496.

Exclusion 3: Oregon’s Geographic Location Description
Individual Consistency Review is required for permits within Oregon’s Geographic Location
Description (GLD) related to the following activities:
e Any offshore wind or wave power generation facilities or structures(s), of a
permanent nature, regardless of size or number.
e Underwater cables to service power generating facilities.
e Research and monitoring devices such as LIDAR, Met towers or wave energy
measurement instructions with a deployment window of 5 years or greater.

Rationale: Oregon’s GLD for federal waters is within the area defined in Oregon
Statewide Planning Goal 19 Ocean Resources as the Oregon Ocean Stewardship Area.
The Ocean Stewardship Area is delineated and described in the Oregon Ocean
Resources Management Plan, and the state’s management goals and policy interests
for this area are enumerated in Part One of the Territorial Sea Plan. The GLD is designed
to ensure any marine renewable energy projects within the area are automatically
subject to the federal consistency review process, to verify federal activities such as the
leasing and permitting authorized by the federal Bureau of Ocean Energy Management
(BOEM), are consistent with the enforceable policies of Oregon's Coastal Management
Program. Policies: Oregon Territorial Sea Plan; ORS 506, ORS 496.

Exclusion 4: Greater Than 300 Linear Foot Loss of Stream Bed

Individual Consistency Review is required for any permit where the project proposes

greater than 300 linear foot loss of stream bed except for projects permitted under NWP 20,
22,32, and 38.

Rationale: The proposed 2026 NWP revisions (and previous 2021 NWP revisions)
significantly reduce the verification and evaluation of individual and cumulative project
impacts on aquatic habitats. Many 2026 NWPs have impact thresholds ranging from 2
acre to 10 acres, with PCN thresholds that have progressively increased over the years
from 300 linear feet to 500 linear feet to 2 acre to one acre, or no thresholds at all. High
PCN thresholds (or the lack thereof) could lead to insufficient accounting of the
variability in stream functions, and increased impacts to essential fish and wildlife
habitat and water quality. DLCD requires Individual Consistency Review to verify
consistency and evaluate projects for minimal individual and cumulative impacts.

Policies: Statewide Planning Goals 5, 16, 18; ORS 196, ORS 496, ORS 506, ORS 5089.
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SITUATIONAL EXCLUSIONS

DLCD does not extend advance concurrence to and will require individual consistency review
(Individual Consistency Review) of any proposed Nationwide Permit that takes place under
the following scenarios. Enclosure B provides a synthesis of this decision narrative. Please
contact DLCD’s State-Federal Relations Coordinator for clarification of these scenarios:

NWP #6

(Survey Activities)

Individual Consistency Review is required for any project that utilizes NWP 6 that proposes the
use of explosives for the desired project(s).

Rationale: In-water blasting may result in significant impacts to aquatic resources
regulated by the Oregon Department of Fish and Wildlife. Coordination on projects will be
necessary to verify consistency with applicable enforceable policies. DLCD requires an
Individual Consistency Review. Policies: Statewide Planning Goal 19; ORS 468B, ORS 498,
ORS 509.

NWP #29
(Residential Developments)

Individual Consistency Review is required for any project utilizing NWP 29 (Residential
Developments) that requires a local action as denoted in the applications Land Use Affidavit
(JPA, Block 11). Local actions include but are not limited to text amendments, zoning
changes, goal exceptions, discretionary decisions, or actions by a city or county council or
commission.

Rationale: Changes to local land use laws and regulations have the potential to affect the
federally approved enforceable policies of the OCMP. Policies: Statewide Planning Goals
1-18; ORS 196, ORS 197, NOAA-approved local comprehensive plans and ordinances.

NWP #39
(Commercial and Institutional Developments)

Individual Consistency Review is required for any project utilizing NWP 39 (Commercial and
Institutional Developments) that requires a local action as denoted in the applications Land
Use Affidavit (JPA, Block 11). Local actions include but are not limited to text amendments,
zoning changes, goal exceptions, discretionary decisions, or actions by a city or county
council or commission.

Rationale: Changes to local land use laws and regulations have the potential to impact the
federally approved enforceable policies of the OCMP. Policies: Statewide Planning Goals
1-18; ORS 196, ORS 197, NOAA-approved local comprehensive plans and ordinances.
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NWP# 44
(Mining Activities)

Individual Consistency Review is required for any project that utilizes NWP 44 that proposes
the use of explosives.

Rationale: In-water blasting may result in substantial impacts to aquatic resources, and
as such, is regulated by the Oregon Department of Fish and Wildlife. Coordination on
projects will be necessary to verify consistency. Policies: Statewide Planning Goal 19;
ORS 468B, ORS 509, and ORS 498.

OBJECTION

DLCD does not extend advance concurrence to, and will require Individual Consistency
Review for the following proposed Nationwide Permits:

NWP #12
(Oil or Natural Gas Pipeline Activities)

Individual Consistency Review is required for any project that utilizes NWP 12 (Oil or Natural
Gas Pipeline Activities).

Rationale: These NWPs authorize a suite of activities that will likely impact aquatic
resources including estuarine habitats, shellfish beds, and submerged aquatic vegetation.
Pipelines and utility activities can cause considerable direct and indirect impacts to fish
and wildlife habitat, as well as cause indirect impacts to water quality associated with the
clearing of vegetation. Coordination on projects will be necessary to verify consistency
with applicable enforceable policies. Policies: Oregon Territorial Sea Plan, Parts 4 and 5;
ORS 496, ORS 498, ORS 506, ORS 509.

NWP #13
(Bank Stabilization)

Individual Consistency Review is required for any project that utilizes NWP 13 (Bank
Stabilization).

Rationale: Bank stabilization activities have the potential to adversely impact living
resources and sensitive habitats. The use of riprap can cause long-term or permanent
alterations and damage to habitat. Bank stabilization activities require attention to
Oregon’s in-water work windows to minimize the effects on local species and habitats.
Coordination on projects will be necessary to verify consistency with applicable
enforceable policies. Policies: Statewide Planning Goals 16, 17, 18; ORS 197, ORS 496,
ORS 506, ORS 509.
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NWP 48
(Commercial Shellfish Aquaculture Activities)

Individual Consistency Review is required for any project that utilizes Nationwide Permit 48
(Commercial Shellfish Aquaculture Activities).

Rationale: Projects utilizing NWP 48 can result in a wide array of ecological effects to
estuarine resources in the Pacific Northwest region, as well as impact other shellfish
users, degrade estuary habitat unintentionally, or disrupt/impact other aquaculture
activities including other native shellfish beds. Additionally, the wide diversity of
commercial shellfish mariculture practices affirms the need to evaluate proposed
projects on a case-by-case basis through Individual Consistency Review. Policies:
Statewide Planning Goals 16, 19; Oregon Territorial Sea Plan, Part 2; ORS 196; ORS 496;
ORS 498; ORS 506; ORS 509.

NWP #50
(Underground Coal Mining Activities)

Individual Consistency Review is required for any project that utilizes NWP 50 (Underground
Coal Mining Activities).

Rationale: Coal extraction is not a common industry in Oregon’s coastal zone. The
limited use of this NWP in prior years, and the lack of known coal deposits in Oregon’s
coastal zone suitable for extraction under this NWP means that OCMP must conduct
Individual Consistency Review to verify consistency. Policies: Statewide Planning Goals
5, 16, 18, 19; Territorial Sea Plan, Part 2; ORS 196, ORS 496, ORS 498, ORS 506, ORS 509.

NWP #53
(Removal of Low-Head Dams)

Individual Consistency Review is required for any project that utilizes Nationwide Permit 53
(Removal of Low-Head Dams).

Rationale: The coastal effects of NWP 53 are still generally unknown due to its limited use
in the coastal zone since its implementation. Removal of low-head dams is desirable;
however, this action will trigger state enforceable policies like water quality and fish
passage statutes. Coastal effects from short-term negative impacts to coastal resources
from removal also need to be considered. Policies: Statewide Planning Goal 5; ORS 468,
509.

NWP #54
(Living Shorelines)

Individual Consistency Review is required for any project that utilizes Nationwide Permit 54
(Living Shorelines).

Rationale: It is unclear how NWP 54 will be implemented in areas where additional
shoreline development is not allowed in Oregon. Statewide Planning Goals 16 and 18,
Estuarine Resources and Beaches and Dunes, are enforceable policies of the OCMP and
state that coastal shoreline and beach areas had to be developed by 1977 in order to be
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eligible for shoreline protection structures now. Additionally, itis unclear how NWP 54
will address the potential impacts of invasive species, disturbance to threatened and
endangered species, and effects on ecologically sensitive habitats. Policies: ORS 196,
ORS 496, ORS 506.

NWP #55
(Seaweed Mariculture)

Individual Consistency Review is required for any project that utilizes NWP 55 (Seaweed
Mariculture Activities).

Rationale: Seaweed mariculture is not an industry currently taking place in Oregon’s
coastal zone or adjacent Federal waters. Due to the wide diversity of potential effects,
based on technology, spatial uses, ocean conditions, and sensitive natural resources, all
mariculture projects utilizing NWP A or multi-trophic aqua/mariculture must be evaluated
on a case-by-case basis, and undergo Individual Consistency Review. Policies:
Statewide Planning Goal 16; Statewide Planning Goal 19; Territorial Sea Plan, Part 2; ORS
196, ORS 274, ORS 496, ORS 506, ORS 509.

NWP A
(Activities to Improve Passage of Fish and Other Aquatic Organisms)

Individual Consistency is required for any project that utilizes NWP (Activities to Improve
Passage of Fish and Other Aquatic Organisms.

Rationale: The coastal effects of NWP A are unclear because it has not been
implemented. The proposed NWP lacks design standards, which may create conflicts for
permittees if they do not meet fish passage requirements. Coordination on projects will
be necessary to verify consistency with applicable enforceable policies. Policies: ORS
196, ORS 274, ORS 496, ORS 506, ORS 509.

FEDERAL AGENCY APPLICANTS

Federal agencies undertaking a direct federal action requiring a Corps permit, Nationwide or
otherwise, are required to submit a Consistency Determination containing all required information
pursuant to 15 CFR 8930 Subpart C. Required components include but are not limited to a
comprehensive enforceable policy analysis and coastal effects analysis. Consistency
Determinations must be submitted to DLCD a minimum of 90 days prior to initiating the proposed
action. More information and guidance on the direct federal action consistency review pathway is
available on the DLCD Federal Consistency website at -
https://www.oregon.gov/lcd/OCMP/Pages/Federal-Action.aspx.
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DECISION CONCLUSION

Enclosure B includes a summary table which provides guidance on CZMA review requirements
associated with this decision. DLCD staff are also available to assist in the appropriate application
of these exclusions and thresholds. Corps project managers are encouraged to contact DLCD’s
State-Federal Relations Coordinator with any questions relating to the CZMA federal consistency
review requirements of this decision. If you have any questions or concerns regarding this federal
consistency review or the coastal management program, please contact DLCD-OCMP’s State-
Federal Relations Coordinator, Anna Roller at 971-493-2894 or by e-mail at:
anna.roller@dlcd.oregon.gov.

Attached Enclosures (Combined PDF Attachment)
A. 2026 NWP Standard Coastal Zone Conditions (applicable to all advanced concurrences)
B. 2026 NWP Summary of CZMA Review Requirements

Sincerely,

Lisa Phipps
Oregon Coastal Program Manager

Ccvia email:

Joe Brock, U.S. Army Corps of Engineers

Delia Negru, Oregon Department of Environmental Quality
Haley Teach, Oregon Department of Environmental Quality
Greg Apke, Oregon Department of Fish and Wildlife

Arlene Merems, Oregon Department of Fish and Wildlife
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Enclosure A
Oregon Coastal Management Program (OCMP)
Standard Coastal Zone Conditions

The federal Coastal Zone Management Act provides that federal actions affecting any use or
resource of the coastal zone', including projects permitted by the U.S. Army Corps of
Engineers (USACE), must be consistent with the enforceable policies of a State’s federally
approved coastal management program. Oregon’s approved program, the Oregon Coastal
Management Program (OCMP), is a “networked” program that integrates authorities of local
governments and other state agencies. The coastal zone conditions contained in this
document reflect the networked nature of the OCMP and reference the specific applicable
enforceable policies.

In addition to all USACE national and regional permit conditions, permitted projects in
Oregon’s coastal zone must comply with the following coastal zone conditions.

If an applicant chooses not to follow one or more of the coastal zone conditions, DLCD will
object to the permitissuance pursuantto 15 CFR 8 930.63(e). In that instance, the permittee
may appeal the state's objection by requesting that the Secretary of Commerce override the
objection pursuant to 15 CFR 930, subpart H, within 30 days of receipt of the letter informing
the applicant of the OCMP's objection. In order to grant an override request, the Secretary
must find that the activity is consistent with the objectives or purposes of the Coastal Zone
Management Act, or is necessary in the interest of national security, and that either of these
findings outweigh the adverse coastal effects of the proposed project. A copy of the request
and supporting information must be sent to the OCMP and the USACE. The Secretary may
collect fees from the permittee for administering and processing the override request.

CZ Condition 1. Local Comprehensive Plans

(1) Permitted projects must be consistent with or not subject to the applicable local
comprehensive plan and implementing land use regulations, including the applicable estuary
management plan, or the statewide land use planning goals where applicable. Permittee
must obtain required permits or other authorizations from the applicable local government
before initiating work under any USACE permit.

(2) Permittees are encouraged to provide USACE and the OCMP with verification of the local
jurisdiction’s approval in the form of a completed block eleven (11) of the Joint Permit

"*QOregon’s coastal zone generally includes the area lying between the Oregon/Washington border on
the north, to the Oregon/California border on the south, seaward to the extent of the state's
jurisdiction as recognized by federal law, and inland to the crest of the Coast Range Mountains,
excepting:

(a) The Umpqua River basin, where the coastal zone extends to Scottsburg;

(b) The Rogue River basin, where the coastal zone extends to Agness; and

(c) The Columbia River basin, where the coastal zone extends to the downstream end of Puget
Island.

Nationwide Permit Coastal Zone Conditions, 2025
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Application. All appeals of the local jurisdiction’s decision(s) must be resolved before any
regulated work may begin.

(3) All conditions placed on an authorization or permit by the local government are
incorporated by reference into the OCMP coastal zone conditions.

[Enforceable Policy: ORS chapter 197, Comprehensive Land Use Planning Coordination]

CZ Condition 2. Removal-Fill Law

(1) Permitted projects must be consistent with or not subject to the state requirements
governing removal-fill in waters of the state. Permittee must obtain required permits or other
authorizations from the Oregon Department of State Lands (DSL) before any regulated work
may begin.

(2) Projects requiring a DSL Removal-Fill permit must compensate for reasonably expected
adverse impacts by complying to the full extent with DSL’s compensatory mitigation
requirements.

(3) Where DSL finds a project not subject to the Removal/Fill Law, permittee must submit to
DSL any changes in project design or implementation that may reasonably be expected to
require application of the Removal/Fill Law.

(4) All conditions placed on a Removal-Fill permit by DSL are incorporated by reference into
the OCMP coastal zone conditions.

[Enforceable Policy: ORS chapter 196, State Waters and Ocean Resources; Wetlands;
Removal and Fill]

CZ Condition 3. Use of State Lands

(1) Permitted projects must be consistent with or not subject to state requirements governing
use of state lands. Permittee must obtain any required lease, license, or other authorization
for the use of state lands or waters from the Oregon Department of State Lands (DSL) before
any regulated work may begin.

(2) All conditions placed on a lease, license, or authorization by DSL are incorporated by
reference into the OCMP coastal zone conditions.

[Enforceable Policy: ORS chapter 274, Submersible and Submerged Lands]

Nationwide Permit Coastal Zone Conditions, 2026
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CZ Condition 4. Department of Environmental Quality

(1) Permitted projects must be consistent with or not subject to the state requirements
governing water quality. Permittee must obtain certification, if required, from the Oregon
Department of Environmental Quality (DEQ) through its 401 Water Quality Certification
process before any regulated work may begin.

(2) All conditions placed on a license, permit, or authorization by DEQ are incorporated by
reference into the OCMP coastal zone conditions.

[Enforceable Policy: ORS chapter 468B, Water Quality]

CZ Condition 5. Fish and Aquatic Life Passage

(1) Where applicable, all authorized projects shall be in conformance with ODFW standards
for fish passage (http://www.dfw.state.or.us/fish/passage/). Decisions to abrogate ODFW
fish passage standards shall be accompanied by written approval from ODFW.

(2) No work shall be authorized that does not provide for adequate passage of “aquatic life.”
Aquatic life shall be interpreted to include amphibians, reptiles, and mammals whose natural
habitat includes waters of this state and which are generally presentin or around, or pass
through the project site.

(3) This condition is effective only where ODFW regulations apply.

[Enforceable Policy: ORS chapter 509, Additional Fishery Requirements]

CZ Condition 6. Fish Screening

(1) Where applicable, all authorized projects shall be in conformance with ODFW standards
for fish screening and bypass devices. Decisions to abrogate ODFW fish passage standards
shall be accompanied by written approval from ODFW.

(2) This condition is effective only where ODFW regulations apply.

[Enforceable Policy: ORS chapter 498, Fish Screening]

CZ Condition 7. Ocean Shore

(1) Permitted projects must be consistent with or not subject to state requirements governing
use of the ocean shore. Permittee must obtain, if required, an ocean shore permit from the

Oregon Parks and Recreation Department (OPRD) before any regulated work may begin.

(2) All conditions placed on an Ocean Shore permit by OPRD are incorporated by reference
into the OCMP coastal zone conditions.

[Enforceable Policy: ORS chapter 390, Ocean Shores]

Nationwide Permit Coastal Zone Conditions, 2026
Enclosure 3


http://www.dfw.state.or.us/fish/passage

CZ Condition 8. Archaeological Sites

(1) Permitted projects must be consistent with or not subject to the state requirements
governing archaeological objects and sites. Permittee must obtain, if required, an
Archaeological Permit from the State Historic Preservation Office (SHPO) before any
regulated work may begin. An Oregon Qualified Archaeologist is required to apply for an
archaeological permit.

(2) Projects that will impact an archaeological site and projects proposing excavation or
removal of archaeological or historical material must obtain the approval of the state agency
or local governing body charged with management of the public land on which the excavation
is to be made and the approval of the appropriate Indian tribe. The archaeological permit
review process requires the land managing agency (or private landowner) and appropriate
tribes to review the applications. After an Oregon Qualified Archaeologist submits an
archaeological permit application the Legislative Commission on Indian Services will
determine which tribes must be involved in the review.

(3) Any Archaeological Permit conditions are incorporated by reference into the OCMP
coastal zone conditions.

[Enforceable Policy: ORS chapter 358, Archeological Objects and Sites and ORS 390.235,
Permits and conditions for excavation or removal of archaeological or historical material]

Nationwide Permit Coastal Zone Conditions, 2026
Enclosure 3



ENCLOSURE B

2026 Nationwide Permit - CZMA Federal Consistency Requirements Summary

Nationwide Permit #

Individual CZMA Specific Threshold
Review Requirement (where applicable)

Conditional Exclusions to Advanced
Concurrence for ALL NWP’s
Except where noted.

Conditional Exclusion 1: Any project taking place in the territorial sea (0-3 nautical miles)

e Exception: Not applicable to NWP 1: Aids to Navigation
Conditional Exclusion 2: Any project taking place in Aquatic Areas of Special Concern as
outlined in the Coastal Habitat Screening Tool
https://geo.maps.arcgis.com/apps/webappviewer/index.html?id=1b4a3202b66c4ab79b6907¢e
7b4abf9db

e Exception: Not applicable to NWP 20, 22, 27, 32, and 38
Conditional Exclusion 3: Any project within Oregon’s Geographic Location Description
starting from the seaward limit of Oregon state jurisdiction at 3 nautical miles (nm) from
the shoreline, and extending seaward to a boundary line along the outer continental shelf
which approximates the 500 fathom bathymetric contour, subject to the following
thresholds:

e Any offshore wind or wave power generation facilities or structures(s), of a permanent

nature, regardless of size or number;
e Underwater cables to service power generating facilities; and
e Research and monitoring devices such as LIDAR, Met towers or wave energy
measurement instruments with a deployment window of 5 years or greater.

Conditional Exclusion 4: Any project proposing greater than 300 linear foot loss of stream
bed.

e Exception: Not applicable to NWP 20, 22, 32, and 38

NWP 6 Required in specific If the proposed project intends to use explosives.

(Survey Activities) situations

NWP 12 ICR Always Required Not applicable.

(Oil or Natural Gas Pipeline Activities)

NWP 29 Required in specific ICR is required anytime a local action as denoted in the

(Residential Developments) situations applications Land Use Affidavit (JPA, Block 11). Local actions
include but are not limited to text amendment, zoning change, goal
exception, discretionary decision, or action by a city or county
council or commission.
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NWP 39
(Commercial and Institutional
Developments)

Required in specific
situations

ICRis required anytime a local action as denoted in the
applications Land Use Affidavit (JPA, Block 11). Local actions
include but are not limited to text amendment, zoning change, goal
exception, discretionary decision, or action by a city or county
council or commission.

NWP 44 Required in specific If the proposed project intends to use explosives.
(Mining Activities) situations

NWP 48 ICR Always Required Not applicable.

(Commercial Shellfish Aquaculture

Activities)

NWP 50 ICR Always Required Not applicable.

(Underground Coal Mining Activities)

NWP 53
(Removal of Low-Head Dams)

ICR Always Required

Not applicable.

NWP 54 ICR Always Required Not applicable.
(Living Shorelines)
NWP 55 ICR Always Required Not applicable.

(Seaweed Mariculture Activities)

NWP A (anticipated NWP 60)
(Activities to Improve Passage of Fish and
Other Aquatic Organisms)

ICR Always Required

Not applicable.

Nationwide Permit Coastal Zone Requirements, 2020
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December 18, 2025

William D. Abadie

Chief, Regulatory Branch
U.S. Army Corps of Engineers
Portland District

P.O. Box 2946

Portland, OR 97208-2946

Re: U.S. Environmental Protection Agency Region 10 Clean Water Act Section 401 Water
Quality Certification Decisions of the U.S. Army Corps of Engineers 2026 Nationwide
Permits where Tribes do not have Treatment in a Similar Manner as a State and Lands
with Exclusive Federal Jurisdiction

Dear Mr. Abadie:

The Clean Water Act (CWA) Section 401, 33 U.S.C. § 1341, requires applicants for Federal
licenses or permits to conduct any activity which may result in any discharge into waters of the
United States to obtain a certification or waiver from the certifying authority where the
discharge originates or will originate. Where no state or tribe has authority to give such
certification, the U.S. Environmental Protection Agency is the certifying authority. 33 U.S.C. §
1341(a)(1). In this case, several tribes within EPA Region 10 do not have the authority to
provide CWA Section 401 certification for projects within their respective tribal lands
(Attachment A). Therefore, EPA is making the CWA Section 401 certification decision for the
2026 Nationwide Permit (NWP) reissuance in Indian Country within EPA Region 10. Additionally,
Alaska, Idaho, Oregon, and Washington do not have authority to provide CWA Section 401
certification for projects within lands of exclusive federal jurisdiction in relevant respects.!

T An inventory report compiled by the U.S. General Services Administration for federal properties as of 1962
identifies properties that may contain exclusive federal jurisdiction. This document is accessible at
https://www.congress.gov/116/meeting/house/110088/documents/HHRG-116-1113-20191017-SD044.pdf. The
EPA notes that this inventory report is not all-inclusive and that the information contained within it has not been
recently confirmed and/or updated. Please contact EPA Region 10 at R10-401-Certs@epa.gov with questions
regarding the jurisdictions where this certification decision applies.
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Therefore, EPA is making the certification decision for the 2026 NWP reissuance in lands of
exclusive federal jurisdiction in relevant respects within EPA Region 10.

Project Description

On June 18, 2025, the U.S. Army Corps of Engineers (Corps) proposed to reissue 56 NWPs that
would expire in March 2026 and issue one new NWP. 90 FR 26100 (June 18, 2025). The purpose
of the NWPs is to authorize categories of activities under CWA Section 404, 33 U.S.C. § 1344,
and Section 10 of the Rivers and Harbors Act of 1899, 33 U.S.C. § 403, that have no more than
minimal individual and cumulative adverse environmental impacts. For more details see:
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-
Permits/Nationwide-Permits/

EPA’s Public Notice Process

On June 18, 2025, EPA received a request for certification from the Corps for the proposed
reissuance of the NWPs and issuance of the new NWP. On July 8, 2025, EPA issued a public
notice regarding the request for certification and provided the opportunity for the public to
submit comments until August 7, 2025. EPA received no public comments related to EPA’s
certification decision process during the 30-day public notice period.

General Information
The general information provided in this section does not constitute a certification condition(s).

General Applicability

e The Corps did not request CWA Section 401 certification for NWPs 1, 2, 8,9, 10, 11, 24, 28,
35, and 55, and as such, the certification process did not begin and EPA neither certified nor
waived certification. Consequently, if any activity authorized by these NWPs may result in a
discharge into a water of the United States, on lands where the EPA acts as the certifying
authority, the Corps must seek CWA Section 401 certification from EPA.

e If a project proposal does not meet either the general or NWP-specific certification
conditions, or if certification is denied for a specific NWP, the project proponent must
request an individual certification from EPA Region 10.

Documentation Recommendations

e Project proponents for potential projects authorized under the NWPs should retain this
certification in their files with the applicable NWPs as documentation of EPA’s certification
decisions for the above-referenced proposed NWPs. This certification is specifically
associated with the proposed NWPs described above and expires when those NWPs expire,
five years from Corps issuance date, or are otherwise superseded by subsequent reissuance
if less than five years.

e Copies of this certification should be kept on the job site and made readily available for
reference.

Contact Information
e The project proponents for potential projects authorized under an NWP are encouraged to
contact EPA Region 10 during the project planning phase if there are any questions about
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relevant best management practices (e.g., bioengineering techniques, biodegradable
erosion control measures, revegetation using native plant species, suitable fill materials,
and disposal of debris/construction materials preventing runoff) and resources that can
assist with compliance.

Prior to work commencing, EPA recommends that project proponents notify the
appropriate Tribal Environmental Office, if applicable.

In the case of a spill, EPA recommends that the project proponent notify EPA Region 10
within 8 hours from discovery. For emergency spills, EPA recommends that the project
proponent contact the EPA’s National Response Center at 1-800-424-8802 as well as the
appropriate personnel identified in the project’s Spill Prevention Control and
Countermeasures, or similar plan, if applicable.

If you have any questions regarding this certification, please contact R10-401-
Certs@epa.gov.

Grants of Certification with Conditions

EPA is granting certification with conditions for NWPs 3, 4,5, 6,7, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 25, 27, 29, 30, 31, 32, 33, 34, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50,
51,52, 53,54,57,58,59, and A (enclosed). For NWPs that EPA grants certification with
conditions, EPA has determined that the activity will comply with the applicable water quality
requirements, including any limitation, standard, or other requirement under Sections 301,
302, 303, 306, and 307 of the CWA; any Federal and State or Tribal laws or regulations
implementing those sections; and any other water quality-related requirement of State or
Tribal law, subject to the conditions listed under the NWP below, pursuant to CWA Section

401(d).
Sincerely,
Digitally signed by
HANH HANH SHAW
Date: 2025.12.18
SHAW 15:49:52 -08'00"
Hanh Shaw, Manager
Standards, Assessment and Watershed
Management Branch
Water Division
Enclosure
cc: Tracy Kennedy, Burns Paiute Tribe

Jason Fenton, Burns Paiute Tribe

Brenda Meade, Coquille Indian Tribe

Robin Harkins, Coquille Indian Tribe

Carla Keene, Cow Creek Band of Umpqua Tribe of Indians
Kelly Coates, Cow Creek Band of Umpqua Tribe of Indians
Cheryle Kennedy, The Confederated Tribes of Grand Ronde
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Colby Drake, The Confederated Tribes of Grand Ronde
William Ray Jr., The Klamath Indian Tribe

Alta Harris, The Klamath Indian Tribe

Delores Pigsley, Confederated Tribes of Siletz Indians
Angela Sondenaa, Confederated Tribes of Siletz Indians
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ENCLOSURE

Condition 1: Plan Development and Implementation for Projects that require Pre-

Construction Notification (PCN)

Prior to construction for projects that require a PCN, the project proponent shall develop a plan
that includes a copy of the PCN and the following information (if not already included in the

PCN):

e Time stamped photo-documentation of the baseline conditions (i.e., 50 feet upstream of
the project area, within the project area, and 100 feet downstream of the project area).
e Identifies on a site map, as applicable:

O

O O O O

©)

Project site with all waters of the U.S. demarcated. Identify all locations where the
project will cross jurisdictional waterbodies and identify the ordinary high-water mark
and/or wetland boundaries; the planned work area where wetlands/aquatic resources
will be removed, disturbed, and/or protected; buffer zones; and areas to be
restored/reclaimed, as well as site access points and other approved work areas.
Staging areas and stockpiling of materials and equipment, including locations for
containment booms and/or absorbent materials, and/or hazardous materials. Stockpiles
(e.g., sediment, soil, or other construction materials) shall be stored at least 50 feet
from where it may enter waters of the U.S.

Construction access points.

Disturbance limits.

Locations where site dredging and placement of dredged material activities will occur.
Locations where dewatering activities will occur including as applicable locations of
cofferdams, temporary berms, piling, and/or dikes.

Locations of undergrounding or directional drilling (including bore pits).

Locations where hazardous materials are stored. Identify where containment booms
and/or absorbent materials are located for corrective action if needed. Hazardous
materials shall be stored in leak-proof containers with appropriate secondary
containment measures (e.g., spill berms, dikes, spill containment pallets, absorbent
materials).

Any silt/sediment fencing.

Photo-reference sites. The project proponent shall indicate the directional view and
location where photos were taken on the site map.

e A description of how the site will be restored to pre-construction conditions, as applicable,
including measures that will be used to promote and maintain:

O

O O O O

stream hydrology and stability.

aqguatic resource composition.

diversity of native species existing on site and as introduced via restoration activities.
stability of soils.

establishment of vegetation at the same percent cover as pre-construction activities.

e The timeframe/schedule for revegetation following completion of construction.
Revegetation should occur at the earliest practicable date following completion of
construction. Drill seeding is the preferred method, where applicable.

e Non-native and invasive species shall not be used for restoration activities.
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Includes the following, as applicable:

(@)

Cofferdams, temporary berms, pilings, and/or dikes: Describe installation and
maintenance practices for any cofferdams, temporary berms, pilings, and/or dikes.
Dredging: Describe how contaminated materials will be managed (e.g., sediment testing
data and information to identify whether sediments are clean or contaminated), if
included in the project dredged area. Describe methods for minimizing dredging impacts
(i.e., sedimentation resuspension) in the water column.

Erosion and sediment control: Identify the types and locations of sediment and erosion
control features that shall be used onsite, including sediment control fences, haybales,
heavy mud mats, and/or other structures. Biodegradable blankets and/or loose-weave
mesh shall be used for erosion control matting. If using velocity dissipation structures
(e.g., riprap aprons, check dams etc.), structures shall be constructed to include both
peak flow rates and total stormwater volume, and provide protection from the erosive
potential of high-velocity flows to minimize channel and streambank erosion and scour
in the immediate vicinity of discharge points. The project proponent shall ensure all
erosion and sediment control measures are in place prior to the onset of construction.
Bank stabilization and channel modification. If the project requires bank stabilization or
stream channel modification, include pre-construction cross sections. If the project
includes steep bank slopes of 3:1 or greater, include revetment cross sections.
Bioengineering techniques suitable for steep slope disturbances are preferred (e.g.,
vegetated toe, bioengineered boulder toe, etc.). Slopes of disturbed banks shall be
designed and installed to not reduce the bottom width of the stream.

Dewatering: Work shall be completed in the dry unless coordinated with EPA Region 10.
Describe methods for dewatering, including the equipment that would be used to
conduct the dewatering activities. ldentify the locations and timing, including length of
time the area is to be dewatered. Explain removal method of the temporary structures
and/or fill and what measures will be taken to minimize downstream turbidity and
adaptive management measures that will be taken and employed to prevent the
draining of waters of U.S., including wetlands.

Ditching and trenching: Explain ditching/trenching and material placement techniques
and stabilization methods to be employed, as well as timing. In wetlands, the top 6 to 12
inches of the ditch/trench shall be backfilled with topsoil from the trench, unless other
techniques are approved. Include activity timing needs for ditching and stabilization.
Undergrounding or directional drilling: Describe measures taken to prevent, contain and
cleanup any inadvertent return of drilling fluid to the surface (i.e., “frac-outs”).

Submit the plan to EPA Region 10 at R10-401-Certs@epa.gov at least 30 days prior to
commencing construction activities.

During construction for projects that require a PCN, the project proponent shall:

Visually inspect construction activities daily.

Prevent sediment, debris, silt, sand, cement, concrete, oil or petroleum, organic materials,
or other construction debris or wastes from entering waters of the U.S. The discharge of
unset cement, concrete, grout, or water that has contacted uncured concrete or cement, or
related washout to waters of the U.S. is prohibited.
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e Maintain documentation onsite that all equipment was cleaned of dirt, mud, and other
materials prior to arriving on the project site.

e Inspect all equipment daily and prior to entering any waters of the U.S. for oil, gas, diesel,
anti-freeze, hydraulic fluid, and other petroleum leaks. If the project proponent detects a
leak from any equipment, they shall immediately remove the equipment from waters of the
U.S.; and within 24 hours of detection of a leak, repair the equipment in a staging area or
move it offsite.

e Limit vegetation clearing and disturbance to waters. Limit the clearing and grubbing of
vegetation and disturbance to areas demarcated on the site map submitted as part of the
vegetation restoration and monitoring plan. The boundaries of vegetation to protect shall
be flagged in the field prior to beginning construction activities.

e Limit restoration of the channel bed to pre-existing contours and conditions. Any proposed
deviations must be specified in advance. For example, if any improvements will be made
using natural channel design.

e Photo-document any failures or increased turbidity due to construction activities.

o Within 24 hours of observing a failure or marked increase in turbidity associated with
construction, the project proponent shall remedy and implement any additional
adaptive management measures to stabilize the activity and prevent further
unauthorized discharges into waters of the U.S. The project proponent shall photo-
document the failure (i.e., 50 feet upstream of failure, at the incident site, and at least
100 feet downstream of the failure) and the adaptive management measures taken
immediately following implementation. The project proponent shall take remediation
condition photos at the same location(s) and direction(s) as in the failure condition
photos.

o Within 48 hours of observing any failure, the project proponent shall provide EPA
Region 10 with the required photo-documentation, and descriptions of all observed
failures and implemented remedies.

o Within three weeks of observing a failure, the project proponent shall provide EPA
Region 10 with a description of the impacts and effectiveness of the employed adaptive
management measures.

e Carry out as applicable:

o Erosion control: Inspect sediment and erosion control measures daily during project
implementation and within 12 hours of precipitation events. After construction is
complete, remove sediment and erosion control structures once vegetation is
established to the same percent cover as pre-construction conditions, unless they are
needed for long term stabilization purposes.

o Dewatering: Assess all dewatering measures within 24 hours after a severe storm event.

Post construction for projects that require a PCN, the project proponent shall, as applicable:

e Submit a post-construction report, as defined below, within 90 days of completing
construction activity to EPA Region 10 at R10-401-Certs@epa.gov or, if the Corps requires a
post-construction report for the project activity, the applicant may submit that report to
EPA to fulfill this post-construction requirement. The project proponent shall include the
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following items in the post-construction report:

o Construction dates.

o As-built drawings.

o Documentation of site restoration activities using photographs and any field data sheets
showing that the site was restored to pre-existing conditions or better. Include
photographs of the site restoration areas on a map.

o Any water quality data gathered before, during, and post-construction and associated
maps showing the sample locations.

o A description of any adaptive management strategies that were employed during
construction, with a focus on strategy effectiveness.

o Details on the removal of any sediment and erosion control structures, unless they are
needed for long term stabilization purposes.

o Effectiveness of the plan developed and implemented as required under this condition,
and recommendations to remedy any deficiencies in plan development and
implementation where employed measures were ineffective.

e For activities that require dredging, submit a copy of the as-builts and a post dredged and
disposal report within 45 days of each dredging or disposal event to EPA Region 10 at R10-
401-Certs@epa.gov. The project proponent shall include the following items in the post-
dredged and disposal report:

Dredging and disposal dates.

Updated site map displaying the disposal location(s).

Dredging and disposal volumes.

Water quality monitoring data.

Post-dredged bathymetry.

Updated site maps displaying any new ditches, spoil piles, widths, and depths.

O O O O O O

Why these conditions are necessary: These conditions are necessary to minimize

suspended particulates/turbidity caused by construction activities and is necessary to ensure
water quality is not degraded by toxic pollutants in toxic amounts, including construction
materials, oil, grease, gasoline, or other types of fluids used to operate and maintain equipment
used to complete the project, or discharges from dust abatement activities as well as
contaminants in dredged material. These conditions also appropriately minimize impacts from
access roads, staging areas, and stockpiling to further ensure that construction activities will
result in no more than minimal individual and cumulative adverse environmental effects. These
conditions will protect water quality because they ensure that the project proponent is using
planning and construction practices that will maintain the integrity of the site hydrology and
maintain the aquatic resource functions and values and ensure that appropriate revegetation
measures are used to re-establish riparian/wetland vegetation to minimize the adverse impacts
of discharges of sediment and pollutants that enter waterways. Limiting the amount of
vegetation that is disturbed will minimize the adverse environmental impacts of any potential
discharges. Monitoring for at least three growing seasons, or until replanted areas meet
monitoring success criteria, will provide an adequate indication that the restoration effort is
able to demonstrate restoration is successful.
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The general conditions in the Corps’ NWP package do not address concerns about resuspension
and turbidity caused by construction and dredging activities, thereby justifying the inclusion of
this condition. General Condition 32 only requires agency coordination in certain
circumstances. Additionally, General Condition 11 (equipment), General Condition 12 (soil
erosion and sediment controls), and General Condition 13 (removal of temporary structures
and fills) provide some aquatic resource protections, but greater specificity is needed to
determine what measures are suitable to comply with applicable water quality requirements.

Citations: 33 U.S.C. § 1341(a)(4); 40 C.F.R. § 230.10(c)-(d);40 C.F.R. § 230.10(d); 40 C.F.R.

§ 230.21(a); 40 C.F.R. § 230.70; 40 C.F.R. § 230.71; 40 C.F.R. § 230.72; 40 C.F.R. § 230.74; 40
C.F.R. § 230.75;

Condition 2: Special Aquatic Resources

Projects or activities expected to have potential discharges into the below special
aquatic resources areas on tribal lands in Alaska, Idaho, Oregon, and Washington are
not covered by this certification and applicants must request a project-specific CWA
Section 401 certification from EPA Region 10 consistent with 40 C.F.R. § 121.5.

o Wetlands classified as peatlands: For the purposes of this condition, peatlands
are permanently or seasonally waterlogged areas containing organic soils
classified as a Histosol with a specific thickness of an accumulation of peat (i.e.,
organic matter) and include fens, bogs and muskegs.?

o Natural Springs: Within 100 feet of the water source in natural spring areas. For
the purposes of this condition, a spring water source is defined as any location
where there is flow emanating from a distinct point at any time during the
growing season. Some examples of spring-fed wetlands are hanging gardens.
Some examples of spring-fed headwater slopes are peat-accumulating wet
meadows and fens (see above). These resources may be identified using U.S. Fish
and Wildlife Service’s online digital National Wetland Inventory maps, or other
aquatic resource mapping tools.

o Riffle and Pool Complexes: For the purposes of this condition, riffle and pool
complexes are steep gradient sections of streams recognizable by their hydraulic

21tis a general rule that a soil is classified as an organic soil (Histosol) if more than half of the upper 80 cm
(32 inches) of the soilis organic or if organic soil material of any thickness rests on rock or on fragmental
material having interstices filled with organic materials. Generally, organic soil materials have organic carbon
content by weight of 12 percent or more. See the following for more information on what constitutes “organic
soil material,” limits between Histosols and soils of other orders, problematic hydric soils situations, and
other indicators to identify peatlands: Soil Survey Staff. 1999. Soil taxonomy: A basic system of soil
classification for making and interpreting soil surveys. 2nd edition. Natural Resources Conservation Service.
U.S. Department of Agriculture Handbook 436. https://www.nrcs.usda.gov/resources/guides-and-
instructions/soil-taxonomy; United States Department of Agriculture, Natural Resources Conservation
Service. 2025. Hydric soils of problematic conditions and altered materials, Version 1.0.
https://usace.contentdm.oclc.org/utils/getfile/collection/p266001coll1/id/11824; United States Department
of Agriculture, Natural Resources Conservation Service. 2024. Field Indicators of Hydric Soils in the United
States, Version 9.0. https://www.nrcs.usda.gov/sites/default/files/2024-09/Field-Indicators-of-Hydric-
Soils.pdf
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characteristics. The rapid movement of water over a coarse substrate in riffles
results in a rough flow, a turbulent surface, and high dissolved oxygen levels in
the water. Pools are deeper areas associated with riffles. Pools are characterized
by a slower stream velocity, a steaming flow, a smooth surface, and a finer
substrate.

Why this condition is necessary: This condition is necessary to ensure a case-by-case
review of any point source discharges into waters of the United States that are
proposed in these specific aquatic resource site types which are inherently difficult to
replace and have important ecological functions and values. Discharges into these
systems have the potential to alter water circulation patterns and hydroperiods,
release nutrients causing shifts in native to non-native species composition, release
chemicals that adversely impact biota (plants and animals), increase turbidity levels,
reduce light penetration and photosynthesis, or otherwise change the capacity of
these systems to support aquatic life uses and other beneficial uses of these special
aquatic sites, including impairing their diverse and unique communities of aquatic
organisms, including fish, wildlife and the habitats upon which they depend. Project
specific information is needed to ensure compliance with water quality requirements.

Citations: 40 C.F.R. § 230.1(d); 40 C.F.R. § 230.10(a)(3); 40 C.F.R. § 230.10(c); 40 C.F.R.
§ 230.10(d); 40 C.F.R. § 230.20-24; 40 C.F.R. § 230.21-22; 40 C.F.R. § 230.41; 40 C.F.R. § 230.45;
40 C.F.R. § 230.75(c)

Condition 3: Specific Condition for Bridges for NWPs 3, 14, 15, 57, 58 and A

Project proponents shall use an established bridge analysis and hydraulic design tool when
designing and constructing bridges (e.g., HEC-RAS, FHWA, etc.). Bridges shall be constructed in
a manner such that stormwater does not drain directly into the waterbody. Bridges shall span
greater than or equal to 1.2 times the bankfull width and adjacent wetlands of the affected
waterbody, where feasible. Crossings shall be placed perpendicular to the direction of the
stream flow where possible and account for potential future lateral migration in the stream,
unless the project proponent can document that this would result in increased impacts to
aquatic resources or compromise the safety of the structure.

Why this condition is necessary: This condition is necessary to ensure that discharges
associated with bridge design and placement minimally affect water quality and aquatic
resource functions and values. Perpendicular stream crossings minimize the impacts of bank
erosion and scouring from length of stream bed and bank impacts for a project. Drainage
directly from the bridge decks may cause erosion and scouring, and introduce additional
pollutants, such as oil, gas, sediment, and toxics. Directing bridge deck drainage into
constructed runoff water quality control systems will help prevent erosion and keep pollutants
from directly entering the waterway. This condition will ensure that physical habitat and
hydrologic characteristics of waters are not degraded, will maintain the habitat and biology of
the waters and will ensure the hydrogeomorphology is not negatively impacted by the project.
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Citation: 40 C.F.R. § 230.10(d); 40 C.F.R. § 230.72; 40 C.F.R. § 122.26

Condition 4: Specific condition for NWP 7

Outfall design and placement shall include an appropriate energy dissipation structure (e.g., rip
rap aprons) and shall be sized to prevent high pressure discharge. For intake structures, project
proponents shall use an intake screen that reduces the size of aquatic organisms that can be
entrained (e.g., a Johnson-type screen/intake), where feasible. Intake velocities shall not
exceed 0.5 feet per second.3

Why this condition is necessary: This condition is necessary to ensure that outfall structures
and intakes are constructed such that they provide localized erosion control at the point(s) of
discharge while minimizing habitat degradation and assimilative capacity of the waterbody.
Erosion from outfall structures due to improperly designed and placed structures increases
sedimentation that alters stream and wetland hydrology (e.g., scouring and deposition) and
uncontrolled stormwater contaminants harm aquatic organisms and habitat. Impingement
controls for intake structures reduce the size of aquatic organisms that can be entrained and
minimize impacts to aquatic species.

Citations: 40 C.F.R. § 230.10(c)-(d); 40 C.F.R. § 230.30; 40 C.F.R. § 230.70; 40 C.F.R. § 230.73; 40
C.F.R. § 230.74; 40 C.F.R. § 230.75

Condition 5: Specific Condition for NWP 13

For projects using gabions, the project proponent shall visually inspect and repair any damage
to gabions and the gabion installation area after construction is completed at least once a year
after spring flows.

Why this condition is necessary: This condition is necessary to reduce the individual and
cumulative adverse environmental effects caused by hard bank stabilization structures on
aquatic biodiversity, habitat, and aquatic resource functions and services. This condition is also
necessary to minimize the potential for gabion failure and corresponding water quality impacts.
Gabion failure leads to erosion and sediment release, which can significantly affect aquatic
ecosystem diversity, productivity and stability, and can potentially release wire into the
environment that can impact aquatic habitat. Rock released from damaged gabions can impact
channel flow, which can interfere with aquatic habitat processes and infrastructure.

Citations: 40 C.F.R. § 230.10(c)-(d); 40 C.F.R. § 230.72; 40 C.F.R. § 230.74

Condition 6: Specific Condition for NWP 16

The project proponent shall provide EPA Region 10 with a description of the return water from
the upland disposal area prior to discharge, including a description of the nature of the dredged
material and a description of any contaminants present in the discharge. The project proponent

3 Additional guidance on water intakes is available from the U.S. Fish and Wildlife Service:
https://www.fws.gov/sites/default/files/documents/water-intake-recommendations.pdf
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shall also provide an analysis of how the return water may impact the physiochemical
conditions of the receiving water prior to discharge, including a description of how the project
proponent will ensure controls are in place to ensure compliance with applicable water quality
requirements.

Why this condition is necessary: This condition is necessary to ensure any return water meets
applicable water quality requirements and does not degrade receiving waters. Dredged
material from industrial and urban areas, stormwater and agricultural runoff, as well as from
areas of natural deposits of minerals and other natural substances, often contain contaminants
from these sources and may have the potential to alter the chemistry of receiving waters,
including but not limited to, nutrients, metals, organic carbon, and invasive species. To ensure
that all appropriate and practicable measures to minimize harm to the aquatic ecosystem from
contaminants are addressed, the project proponent should consider the unique nature of
dredged material and the related contaminant pathway to understand the physicochemical
conditions of each disposal site under consideration.

Citation: 40 C.F.R. § 230.10(b)-(d); 40 C.F.R. § 230.11; 40 C.F.R. § 230.12; 40 C.F.R. § 230.22; 40
C.F.R. § 230.31; 40 C.F.R. § 230.32; 40 C.F.R. § 230.61

Condition 7: Specific Condition for NWP 40

The project proponent shall ensure that any return water flows back into waters of the U.S.
does not contain levels of toxic and priority pollutants in excess of effluent limitation guidelines
established under CWA Section 307, 33 U.S.C. § 1317.

Rationale: This condition is necessary to ensure that return water to waters of the U.S. meets
water quality requirements. Agricultural runoff can degrade receiving waters due to
contaminants, including toxic and priority pollutants that are subject to effluent limitations
pursuant to CWA Section 307 of the Clean Water Act. Project specific information is needed to
consider the contaminants proposed for discharge and the aquatic environment at the
proposed discharge site to ensure that all appropriate and practicable measures to minimize
harm to the aquatic ecosystem are addressed.

Citations: 33 U.S.C. 1317(a)(1); 40 C.F.R. § 401.15; 40 C.F.R. § 230.10(c); 40 C.F.R. § 230.31; 40
C.F.R. §230.32
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ATTACHMENT A

Tribes That Do Not Have Treatment in a Similar Manner as a State in Alaska, Idaho, Oregon,

Alaska

[ J
Idaho

[ J

[ )

and Washington

Metlakatla Indian Community

Kootenai Tribe of Idaho
Nez Perce Tribe

Coeur d’Alene Tribe: (EPA Region 10 writes CWA Section 401 certifications for all waters
within the Coeur d’Alene reservation boundaries with the exception of the portions of
Coeur d’Alene Lake and St. Joe River within the reservation boundaries for which the
Tribe has treatment in a similar manner as a state and water quality standards that are

effective under the CWA)

Oregon

Burns Paiute Tribe

Coquille Indian Tribe

Cow Creek Band of Umpqua Tribe of Indians
The Confederated Tribes of Grand Ronde
The Klamath Indian Tribe

Confederated Tribes of Siletz Indians

Washington

Cowlitz Indian Tribe

Hoh Indian Tribe

Lower Elwha Klallam Tribe
Muckleshoot Indian Tribe
Nisqually Indian Tribe
Nooksack Indian Tribe
Quileute Tribe

Samish Indian Nation
Sauk-Suiattle Indian Tribe
Shoalwater Bay Tribe
Skokomish Indian Tribe
Snoqualmie Tribe
Stillaguamish Tribe of Indians
Suquamish Indian Tribe
Upper Skagit Indian Tribe
Confederate Tribes and Bands of the Yakama Nation
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