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CHAPTER 11

DI SPOSAL

. SECTI ON | . GENERAL

11-1. Purpose. This chapter sets forth general authority, responsibil-
ities, procedures, methods, and guidance for the performance of real
property disposal functions.

11-2. Applicability. This chapter is applicable to Division and
District Engineers having real estate responsibilities.

11-3. Authority. The mmjor portion of real property disposal actions
performed by the Corps of Engineers is predicated on authority derived
fromthe Federal Property and Administrative Services Act of 1949, as
amended (40 U.S.C. 471, et seq.), hereinafter referred to as the Federal
Property Act, and the rules, regulations and del egations of authority

i ssued by the General Services Administration (GSA) thereunder. O her
authorities relating to the disposal of nmilitary real property are found
in AR 405-90. The Arnmy and Air Force Basic Real Estate Agreenents
covering disposal of Air Force real estate are found in AR 405-5 and AFR
87-15.

11-4. Rules and Regul ations of the General Services Administration
(GSA). Under the rules, regulations and del egations of authority issued
by GSA under the Federal Property Act, the nmilitary departnments are
authorized to dispose of the follow ng:

a. Real property under its control (except |land w thdrawn or
reserved from the public domain), together with the inprovenents thereon
and rel ated personal property, which has a value of less than $1, 000.

b. Leases, permts, |icenses, easenments, or sinmlar interests,
i ncluding Governnent-owned inprovenents on the premses, unless it is
determined that the interest should be included with the disposal of
other property being reported to GSA for disposal.

C. Fixtures, structures, and inprovenents of any kind to be dispos-
ed of without the underlying Iand.

d. Standing tinber and enbedded gravel, sand, and stone to be
di sposed of without the underlying Iand.

11-5. Disposal Priorities. Consistent with the best interest of the
United States and with applicable laws and regul ations, the follow ng
priorities should be followed in disposing of real property no |onger
needed by the Departnents of the Army and Air Force:
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a. Transfer to other Department of Defense agencies and the U. S,
Coast Cuard.

h. Transfer to other Federal agencies.
c. Conveyance to eligible non-Federal agencies.
d. Sale to the public.

11-6. Environmental Considerations. The National Environmental Policy
Act of 1969 (NEPA), as anended, (42 U S.C. 4321 et seq.) directs that a
five point Environnental |npact Statement (EIS) be prepared, circulated
among interested Federal, State and |ocal agencies, and filed with the
Environnental Protection Agency (EPA) before a nmjor Federal action is
t aken which affects the quality of the human environnment. This nay
include sonme disposals. No mgjor disposal action will be undertaken
where the Corps of Engineers is the disposal agency, or is acting for
the disposal agency, until the required EIS has be subnitted to the EPA
unless a “Finding of No Significant Inpact” (FONSI) has been prepared
for the action, or if the action is classified as a “categorically
excluded” item because it has no significant effect on the

environment. The Environnental Assessnment is subject to review and
approval in accordance with instructions found in AR 200-1 and AR 200-2 (to be printed)
for mlitary real property disposal, and the forthconing Engi neer

Regul ation for civil works real property disposal. Were property is
reported to GSA for disposal, GSA is responsible for conpliance with
NEPA.

11-7. Preserving Historic Landmarks and Properties. Purposes of the
National Historic Preservation Act of 1966, as anended, (16 U S.C. 470)
and Executive Oder 11593, Protection and Enhancenent of the Cul tural
Environnent (13 May 1971) have been set forth in Chapter 8, para 8-2b,
supra, and the authorities there cited also apply to the disposal of
real property. Specific policy guidance in connection with disposals
having historic significance is published in AR 200-1 and AR 405-90 for
mlitary real properties and in ER 1105-2-460 for civil works real
properties.

a. The Criteria of Adverse Effect on eligible properties may occur
under conditions which include but are not linited to:

(1) Destruction or alteration of all or part of a property.

(2) Isolation from or alteration of the property’s surrounding
envi ronment .

(3) Transfer or sale of a property without adequate conditions or

restrictions regarding preservation, nmintenance, or use. *
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b. It is normally intended that the agency responshilities under
Section 106 of the National Hi storic Presentation Act of 1966 and
Executive Order 11593 run concurrently with the NEPA review process
However, obligations pursuant thereto are independent from NEPA require-
ments and nust be conplied with even when an environnental inpact state-
ment is not required

11-8. Conpliance with State Coastal Zone Management Prograns.

Paragraph 8-2c of Chapter 9, supra, outlines the provisions of the
Coastal Zone Managenent Act of 1972, as amended (16 U S.C. 1451 et
seq.). These provisions also apply to the disposal of land or water
resources when the action is subject to the Federal consistency require-
ments of the Act and when the disposal is consistent with an approved

state management program

11-9. Protection of Wetlands. The requirenents of Executive O der
11990, Protection of Wetlands, 42 Fed. Reg. 26961, (24 My 1977) are
applicable to the disposal of Federal lands and facilities, and the
policy and procedures inplenenting the order are as set forth in para-

graph 8-2d of Chapter 8, supra

11-10. Floodplain Minagenent. The requirements of Executive O der

11988, Floodpl ain Managenent, 42 Fed. Reg. 26951, (24 May 1977) and its
i npl enentation are outlined in paragraph 8-2e of Chapter 8, supra. In
accordance with ER 1165-2-26, paragraph 13, when civil works property in
floodplains is proposed for disposal to non-Federal public or private
parties, the Corps of Engineers shall reference in the conveyance those
uses that are restricted under Federal, State and |ocal floodplain

regul ations and attach other restrictions to uses of the property as my

be deermed appropriate.

11-11.  Nondiscrinination Covenant. As required by Section 101-47.307-2
of the Federal Property Managemmt Regul ations (FPMR), substantially the
follow ng covenant will be included in all deeds or other disposal
instruments to public bodies when the sale is negotiated under Section
101-47.304.9(4) of the FPMR

The grantee convenants for itself, its heirs, successors, and
assigns and every successor in interest to the property hereby conveyed

or any part thereof, that said grantee and such heirs, successors, and

assigns shall not discrimnate upon the basis of race, color, religion,

age, sex, handicap, or national origin in the use, occupancy, sale, or

| ease of the property, or in their enploynent practices conducted there-

on. The convenant shall not apply, however, to the |lease or rental of a

roomor rooms within a famly dwelling unit; nor shall it apply with respect

to religion to premses used primarily for religious purposes. The United States

of Anmerica shall be deened a beneficiary of this convenant without regard to whether it *
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remains the owner of any land or interest therein in the locality of the
property hereby conveyed and shall have the sole right to enforce this
covenant in any court of conpetent jurisdiction.

11-12. Disposition of Proceeds from D sposal.

a. Land and Water Conservation Fund. Except as provided in b and c
bel ow, and unless otherwise obligated by existing or future acts of
Congress, all proceeds received from any civil works project disposal of
surplus real property or related personal property under the Federal
Property Act, shall be covered into the |land and water conservation fund
in the Treasury of the United States (16 U. S.C 460L-5(a), FPMR Section
101-47.307-6). This includes the net proceeds from the sale of tinmnber
and structures.

b. Departnment of Defense Fanily Housing Management Account.
Section 501(b) of Public Law 87-554, as anended, 42 U.S.C 1594a-1,
provi des that the proceeds from the disposal of famly housing of the
Department of Defense, including related land and inprovenents, shall be
transferred to Family Housing Management Account, Defense. This does
not include civil works housing, or houses on land acquired for nilitary
purposes unless the housing was specifically acquired to house nilitary
personnel. This means that excess military famly housing and rel ated
| and and inprovenents should be reported to GSA on Standard Form 118
separate and apart from Reports of Excess for other portions of an
excess installation. Particular care should be taken to ensure that the
following statement be included in each such report of excess to GSA

“Net proceeds fromthe sale of famly housing, including related
land and inprovenments, shall be renitted to the Department of Defense
for deposit to Fami |y Housing Managerment Account, Defense (97 X 0700)."

C. Proceeds from Sale or Transfer of Property Acquired. Under
Section 5 of the Act of 13 June 1902, as anended (33 U S.C. 558), the
proceeds from a sale or transfer of buildings or other inprovenents on
river and harbor inprovenent projects may be credited to the appropria-
tion for the work for which the property was acquired. Buildings or
other inprovenents, including tinmber, which are on nonexcess |and cone
within the purview of this law.  \Were both |and and buildings or other
i mprovenents are excess, proceeds fromthe sale of land and buil di ngs
or either one, will be deposited in the land and water conservation fund
as provided in paragraph a, above.

11-13. Reserved.
11-14. Reserved.

11-15. Reserved.
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SECTION Il.  PROCEDURE FOR PLACING REAL
. PROPERTY | N EXCESS STATUS
11-16. Arnmy Mlitary Real Property. Mlitary real property, including
industrial real property, under the control of the Department of the
Army will be placed in excess status as outlined in AR 405-90.

11-17. Air Force Mlitary Real Property. Mlitary real property under
the control of the Department of the Air Force will be placed in excess
status as outlined in AFR 87-4.

11-18. Arny Mlitary Leased Property.

a. Departnent of the Arnmy command installations or parts thereof
held by lease, permt, or other simlar right of occupancy, excess to
the needs of the using service will be reported direct to the Division
or District Engineer for disposition wherever essential continuing
operations of the installation will not be adversely affected, and the
annual rental does not exceed $50, 000.

b. Division Engineers are authorized to nake the finding that
| eased real estate of the Corps of Engineers, where essential continuing
operations of the installation are not adversely affected, and the
annual rental does not exceed $100,000, is excess and to take necessary
action to cancel or otherw se dispose of |eases.

c. Any leased command real estate not coming within the category
outlined in a and b above will not be considered by the Division
Engi neer as excess until notice is received fromthe Chief of Engineers
(COE) that the property has been placed in excess status in accordance
with AR 405-90.

11-19. Arny Cvil Wrks Real Property.

a. Fee-Omed Land and Easenents.

(1) Action by Division/District Engineer (DE). Wien the DE is of
the opinion that real property acquired in fee or easement for a civil
works project is no longer required for such purpose, he will submt a
report and recommendation to HQDA (DAEN-REM WASH DC 20314, acconpani ed

by:
(a) A brief description of the character or nature of the land with
an appropriately marked map show ng the approximate acreage

consideration to be excess. Detailed perimeter descriptions need not be
procured or furnished with the report and recommendation for exessing.

*

(b) Description of buildings and inprovenents.
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(c) Information as to circumstances that mght hinder or prevent
di sposition, e.g. remoteness of location, unfavorable topography, and
| ack of |egal access.

(d) Information as to when and how the property was acquired

(e) Information as to the estate which the Government has in the
| and, reservations and exceptions in and to the Government’s title, and
outstanding interests granted by the Government or reserved or excepted
in the acquisition of the land, will be stated with particularity. The
map or plat will delineate any grant, exception or reservation, such as
tel ephone, telegraph, electric transmssion, oil, gas, and water |ines.

(f) Purchase price of lands (estimate if only a portion of original
tract), buildings and inprovenents acquired with the lands, and the cost
of buildings and inprovenents, if any, constructed by the United States.

(2) Action by the Ofice of the Chief of Engineers. Wen the value
of an easenment interest reported pursuant to (a?(l) above does not exceed
$1,500, OCE will make the final deternmination of excess and authorize
action accordingly. In the case of fee-owned |and regardl ess of val ue,
or easenent interests having a value in excess of $1,500, when OCE finds
that no requirenment for the property exists, a recomendation wll be
made to the Secretary of the Army that authority be granted for disposa
of the property.

b. Leaseholds. \When the DE is of the opinion that real property
aquired by lease for a civil works project is no |onger required for
such purpose, and after screening the property for other Federal
requirements in accordance with Section Ill of this Chapter, he wll
take necessary action to termnate the lease in accordance with the
procedure outlined in Section X

11-20. Reserved
11-21. Reserved

11-22. Reser ved. *
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SECTION I11. SCREENI NG REASSI GNVENT AND
. TRANSFER OF REAL PROPERTY
11-23. Screening for Defense Needs. Real property which becones excess
to the needs of any elenent of the Army or Air Force will be screened
against requirenents of other Department of Defense (DCOD) agencies and
the U S Coast GQuard in order to promote and obtain the most efficient
and conplete utilization of real property before disposing of it.

a. Procedure for Screening Arny Mlitary Property. Screening for
defense requirements with respect to base closures publicly announced by
the Secretary of Defense or Secretary of the Army which result in
excessing of real property will not be acconplished unless directed by
HQDA (DAEN-ZCl) WASH DC 20314. Instructions to screen will be included
in the disposal directive transmtted to the DE when such action is
desired. In the absence of such instructions, it is presuned that DOD
has negatively evaluated all possible requirements of DOD agencies
bef ore making the public announcenent.

(1) Pre-owned Land. Screening is required in all other cases
unl ess specifically directed otherw se. Property wll be screened
simul taneously against other Army requirenents, and for Navy, Air Force
Coast CGuard, and Defense agency requirenents. The property should al so
be screened against known Department of the Army Cvil Wrks require-
ments.

(a) The DE will dispatch a screening nessage pronptly upon receipt
of an excess directive or recommendation pursuant to AR 405-90. The
sanpl e screening message (Figure 11-1), or a letter simlar in form and
content will be used wthout substantial deviation.

(b) Al action addressees and parties listed for information on
Figure 11-1 will be included, except that Air Force real property in
Hawaii w |l be screened with the Commander-in-Chief, Pacific Air Forces,
in lieu of HQ USAF. The appropriate major Arny command, when not the
using command, will be listed as an action addressee

(c) In no case will screening be deferred unless authorized by
DAEN-REM At the expiration of the screening period (normally 30 days)
a report of results will be forwarded and subsequent action initiated as
provided in paragraph e below.

(d) For certain cases, nost frequently in connection with base
real ignnents or Executive Order 11954 surveys, accelerated screening
procedures are set out in AR 405-90

(2) Capehart and Werry Housing Projects. Due to the conplicated
financial arrangements under which such projects are constructed and *
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operated, the disposal thereof, whether separately or as a part of a

| arger installation, requires careful study. In order to assure nmaxi mum
time in which to discover and evaluate problems arising in each of such
cases, the DE will notify HQDA (DAEN-REM WASH DC 20314, by tel etype,

i medi ately upon receipt of information of an installation commander’s
recommendation of excess involving Capehart and acquired \Werry housing
projects. Included with this notice will be advice on the source of
utilities and any problems of which the DE may be aware.

b. Leaseholds, Buildings and Inprovenents. Leaseholds, buildings,
and other inprovements will not be screened formally within the Depart-
ment of the Arny (DA). \When such property is nmade avail able or disposal
under AR 405-90 and Section Il of this chapter, it will be screened by
the responsible DE with the Air Force, Coast Cuard, and Navy and agai nst
known Arny mlitary and civil works requirements within the Division.
Screening with the Air Force of |easeholds having an annual rental in
excess of $50,000 will be addressed to HQ USAF. Qther Air Force
screening under this subparagraph will be with local Air Force installa-
tions. Screening with the Navy will be addressed to the appropriate
naval district. Screening with the Coast Guard and Defense agencies
will be with the local representatives of those agencies. Property
under the jurisdiction of GSA which has been assigned to the DA or
Departnent of the Air Force (DAF) for use is not subject to this screen-
ing procedure, but the DE will determne whether such property would
serve any current unfulfilled real property acquisition directives
pending in his office.

(1) Famly Housing Leases. Fam |y housing |eases under authority
of Section 515, public Law 84-161, 69 Stat. 352, as amended and
extended, will be termnated pronptly upon determnation that the
property is excess to the needs of the using conmand, wthout screening
for other requirenents.

(2) Limt Screening. Screening which would serve no useful purpose
Is to be avoided. Screening of buildings and inprovenents on sites
needed for approved construction should be [imted as construction
schedul es require. The DE will take tinmely action to mnimze additio-
nal cost and rental payments due to screening and may, at his
discretion, limt screening of |easeholds and inprovements to be renoved
fromthe site to informal notices to appropriate |ocal. Defense
agencies. The DEs are authorized to waive screening of nonassignable or
short terminterests in real property when such screening would serve no
useful purpose.

(3) Notice of Restoration Requirenments. Al screening notices of
| easehol ds and inprovements available for off-site removal wll indicate
that transferees will be required to perform necessary site *
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restoration as a prerequisite to obtaining transfer and will reflect the
extent of restoration required.

c. Procedure for Screening Cvil Wrks Property. Buildings and

I nprovenents, |easeholds, and fee-owned |and that have been determ ned
excess to civil works requirenents in accordance with this Chapter wll
be screened with the appropriate major Arny and |ocal service
commanders, and with the Navy, Air Force, Coast Cuard, and Defense
agencies. (GSA property assigned to the Arny for use is not subject to
formal screening hereunder but will be screened against known acquisi-
tion directives or requirements in the DE office.) Except to the extent
that DEs determine they are inappropriate, screening procedures for
civil works property will be the sanme as for Arny mlitary property.

d. Screening of Air Force Property. HQ USAF and the major Air
Force commands screen Air Force real property before authorizing dispo-
sal action by the Corps of Engineers in accordance with AFR 87-4. DEs
wi |l act on requests for disposal action on buildings and inprovenents
and |eased property received directly from major Air Force conmands
which conformwith AFR 87-4. Disposal directives on fee-owned |and and
easements w Il be issued by HQ USAF and referred through DAEN- REM

e. Report on Screening and Related Actions. Inmediately follow ng
the screening of fee-owned land, the DE will forward to DEAN-REM a
report of the results of the screening (with coments and recomenda-
tions where a further Arny or other Defense requirement is indicated).
This report will serve as one of the basis of a determnation whether
the property is excess to the requirements of the DOD. Upon dispatch of
the screening report, the DE will proceed with further action pursuant
to Sections IV and VII1 of this Chapter. No report on screening of
civil works property is required unless there is a request for transfer
or reassignnent of the property screened.

f. Property with an Estimated Value of $I00,000 or Less. If the
property has an estinated value of $100,000 or |ess, the determnation
that the property is excess to Arny requirements will be made by the
Department of the Army without referral to DOD, and the Chief of
Engineers will direct the DE accordingly. Upon receipt of this disposal
directive, pronpt action will be taken to report the property to GSA or
t ake ot her disposal action as appropriate.

g. Estimated Value in Excess of $100,000 If military property has
an estimated value in excess of 100,000, it nmust be reported to the
Armed Services Conmittees of Congress pursuant to Title 10, United
States Code, Section 2662. The final Arny determnation of excess and
reconmendations to the Assistant Secretary of Defense (MRA&L) to *
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approve the proposed disposal report to the Armed Services Conmittees by
the Chief of Engineers, utilizing Real Estate Disposal Report, ENG Form
2187R, are conbined in a single action. The Chief of Engineers wl|
advi se of DOD approval of the proposed disposal when made. Upon recei pt
of this information responsible Division and District Engineers wll
furnish GSA a prelimnary report of excess. The prelimnary report of
excess will be finalized, upon receipt of instructions fromthe Chief of
Engi neers. This procedure is also applicable to Air Force disposals.

If the prelimnary report of excess is sufficiently conplete and accu-
rate, it may be finalized by letter or sinple statenent on Standard Form
118, Report of Excess Real Property.

h. Date of Excess for Reporting Purposes. Fromthe above, it wll
be noted that where property has an estinmated value in excess of

$100, 000, the deternination that the property is excess to the require-
ments of the Department of the Arnmy is, in effect, made concurrently with
the determnation that the property is excess to the requi rements of the
DOD, or is approved for transfer to another mlitary department. For

all practical purposes, these determnations are best evidenced by the
Assistant Secretary of Defense’s approval of the proposed disposal. The
date of approval may be used as the date the property was determ ned
excess to Arny requirenents for reporting purposes.

11-24. Reassignment and Transfer Procedures. Reassignment refers to the
changing of the administrative or command jurisdiction of real property

from one command to another within the same mlitary departnent.

Reassi gnnents may be acconplished by the Secretary or the staff wthout
prior approval of the DOD or the Armed Services Committees of the
Congress. Tranfer refers to changing the jurisdiction for using and
admnistering real property fromone mlitary department to another.

a. Reassignnment Procedures - Arny.

(1) Mlitary. Reassignnents of mlitary real property are acconp-
lished pursuant to a directive from DAEN-REM These are not real estate

di sposal actions.

(2) Gvil Wrks. Reassignments fromcivil works to mlitary juris-
diction, and vice versa, are acconplished pursuant to directive or
approval of the Secretary of the Arnmy based on the recomendations of
the Chief of Engineers.

(3) Information Required. Information to support reconmendation
for reassignments of mlitary or civil real property to another using
service of the Arny, or to change the mlitary or civil accountability
within the Corps, will be furnished by the DE to DAEN-REM as follows: *
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(a) Reference to excess directive, if any.
(b) Description and map of | ands.

(c) Date, manner, and cost of acquisition of land and inprovements.

(d) Reference to any encumbrances which mght affect the reassign-
ment and use.

(e) Proposed effective date of reassignnent.
(f) Proposal new use.

b. Reassignment of Air Force Property. The Air Force Staff re-
assigns real property within the Departnment of the Air Force

c. Transfer of Mlitary Property. Procedure for transfer anong
mlitary departments is substantially the same as for transfer to other
Federal agencies, and is set forth in Sections I X and Xl of this
Chapter.

11-25. Screening of Excess DOD Property for Nondefense Federal Agency
Needs.

a. Screening by GSA.

(1) GSA will screen all excess real property reported to it for
disposal, to determ ne whether the property is surplus to all Federa
agenci es.

(2) GSAw Il screen certain classes of excess real property which
must be reported to it for screening, even though the Departnent of the
Arny will act as the disposal agency (Section V of this Chapter).

(3) Under the FPMR Federal agencies are allowed 30 days to advise
whether there is a tentative or firmrequirement and another 30 days to
determ ne and advi se whether the tentative requirement is firm Were
there is a firmrequirement, agencies are allowed an additional 60 days
to prepare and submt a formal request for transfer pursuant to FPMR
Section 101-47.203-7. The DE should obtain from GSA information on the
status of screening if advice is not furnished pronptly after expiration
of the screening period.

b. Screening by Corps of Engineers. Properties which are not
reported to GSA for disposal or screening will be screened by the DE
with nondefense Federal agencies at the sane time they are screened with
Def ense agencies. Screening of such properties will be limted to *
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agencies that maintain local offices and may be done on an infornal
basis. The DE may waive screening of nonassignable and short term
interests in real property when they determne such screening wll serve
no useful purpose. Wen screening discloses no requirement, the proper-
ty will be determned surplus and disposed of.

11-26. Notices to Departnents of Interior (Di): Health and Human
Resources (HHR): Education; and Housing and Urban Devel opnent (HUD).

Simul taneously with screening under paragraph 11-25b notices of avail-
ability will be given to DI of land suitable for public park and recrea-
tion or an historical nmonunent site; to HHR and/or Departnment of Educa-
tion property suitable for educational purposes or to protect the public
health, and to HUD of property for housing and related facilities (Sec-
tion 101-47.203.5 FPMR). Where such notice is given, these departments
will be notified pronptly if screening discloses another Federal
requirement for the property. They will also be notified if there is no
other Federal requirement and the property is determned surplus.

11-27. Source of Supply-Blank Fornms. ENG Forms with the "R' suffix
mentioned in this Chapter are available fromlocal Forns Managenent Officers.
Al other fornms mentioned in this Chapter are available through nornal
publications supply channels with the exception of Standard Form 118,

Report of Excess Real Property, which will be procured directly from

the CGeneral Service Adm nistration.

11-28. Reserved.

11-29. Reserved. %
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SECTI ON |V, CLEARANCES - ARW M LI TARY REAL PROPERTY

11-30. Reports to the Armed Services Conmittees.

a. This Section describes the responsibilities of the Chief of
Engineers in, and prescribes procedures for, clearing proposals for
certain leasing and for disposals of Arny real property with the Depart-
ment of Defense and the Armed Services Committees of the Senate and
House of Representatives. (The Air Force obtains its own
clearance.) It is applicable to Division and District Engineers having
mlitary real estate responsibility. Cearance is not required for
civil works properties.

b. Title 10 U.S.C. 2662, as amended by P.L. 96-418, 10 Cctober 1980,
provides, in part that:

"(a) The Secretary of a mlitary department, or his designee, may
not enter into any of the following listed transactions by or for the
use of that department until after the expiration of 30 days from the
date upon which a report of the facts concerning the proposed transac
tion is submtted to the Conmttees on Armed Services of the Senate and
of the House of Representatives

* * * * * *

"(3) Alease or license of real property owned by the United
States, if the estimated annual fair market rental value of the property
is nmore than $I 00, 000.

"(4) A transfer of real property owned by the United States to
anot her Federal agency or another mlitary departnent or to a State, if
the estimated value is more than $100, 000.

"(5) A report of excess real property owned by the United States to
a disposal agency, if the estimated value is more than $100, 000.

"(6) Any termnation of nodification by either the grantor or
grantee of an existing license or permt of real property owned by the
United States to a mlitary department, under which substantial invest-
ments have been or are proposed to be made in connection with the
property by the mlitary departnent.

* * * * * *

"(c) This section applies only to real property in the United
States, Puerto Rico, Guam the American Virgin I|slands, Anerican Sampa
and the Trust Territory of the Pacific Islands. It does not apply to
real property for river and harbor projects or flood control projects
or to leases of Governnent-owned real property for agricultural or
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grazing purposes or to any real property acquisition specifically autho-
rized in a Mlitary Construction Authorization Act.

"(d) A statement in an instrument of conveyance, including a |ease,
that the requirenents of this section have been met, or that the convey-
ance is not subject to this section, is conclusive."

c. Wile not specifically required by 10 U. S.C. 2662, DOD has
directed that all proposed relinquishments of public domain land will be
reported to the Armed Services Committees where (1) the area exceeds 500
acres or (2) the estimated fair market value of the property exceeds
$100, 000.

11-31. Cearance with the Arned Services Committees.

a. Prior to a final report of excess, or transfer to another
Federal agency or a State, of any Governnent-owned mlitary real proper-
ty with an estimated value, including the value of existing
i mproverments, in excess of $/ 00,000 the proposed disposal nust be report-
ted to the Commttees. Also, proposals to outlease mlitary rea
property for other than agricultural or grazing purposes nust be report-
ed if the estimated annual rental consideration is nore than $100,000. A
formal appraisal for estimating value need not be made. Reports to the
Conmm ttees pertaining to Arny mlitary real property are made by the
Chief of Engineers, and copies of reports are furnished the two senators
of the State, and the congressman of the district where the property is
| ocated. Reports pertaining to Air Force property are nmade by that
department. DEs, upon request, will assist Air Force commands in
assenbling the required data.

b. For Arnmy property, data will be furnished in the format shown in
Figure 11-2 (ENG Form 2187-R, Real Estate Dispsal Report), and three
copies forwarded to HQDA (DAEN-REM WASH DC 20314. The information
should be submtted within three weeks after dispatch of the screening
message, or within three weeks after receipt of the disposal directive
when screening is not required.

c. Cearance for transfer to another mlitary department is
obtained by the acquiring departnent. However, HQDA ( DAEN REL)
obtains clearance for transfer of Arny property to a nondefense Federal
agency where authorized by |aw.

11-32. Prior Approval of Departnment of Defense

a. DOD Instruction 4165.12 requires advance approval by the
Assistant Secretary of Defense (MRA&L) of disposal actions requiring
congressional committee clearance. DOD approval is also required for *
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withdrawal from excess of real estate, or an interest in real estate
which has an estimated fair market value in excess of $100, 000

b. The data submtted pursuant to paragraph 11-31 will be used to
obtain DOD approval of projects to be submtted to the Arned Services
Comttees. Appropriate information wll be furnished to obtain
required DOD approval of withdrawals from excess

11-33. Additional Data for Clearance with the Conmttees. To support
Army witnesses appearing before the Armed Services Committees, and to
satisfy other information requirenments, include the follow ng
data when forwarding the ENG Form 2187-R (Figure 11-2).

a. Four copies of a site plan of the installation, clearly depict-
ing the property involved, and four copies of a real estate map, color
coded with |egend, showing the area and acreage to be excessed.

(1) Segnent-size maps and plans should be of excellent quality,
current, show accurate acreages, and current name of installation. They
must be clearly visible at a distance of 30 feet or nore.

(2) Basic color codes for maps are
Red - Excess Area(s)
Geen - Retained Area
Yel | ow - Previously Excessed Area(s)
Black or Dark Blue - Installation Boundary, in heavy definintion
O her Colors - for other purposes

b. Copy of last utilization inspection report, plus information as
to when and how the excess property was |ast used by the Arny.

c. Basis for disposal: Base closure announcenent, E. QO Survey;
Command Report of Excess, Report of Availability, etc

d. Alist of and general terns of any outgrants in effect on the
excess area

e. Wiether continuing mlitary activities are housed on the proper-
ty proposed for disposal; arrangenents which have been nade to provide
space for these activities; estimated cost of leasing or converting
space for that purpose, and any ot her costs of closing or severlng t he
installation and relocating the activities.
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f.  Whether civilian enployees will lose their enploynent, nunber of
enpl oyees involved, and to what extent they can be enpl oyed el sewhere.

. Details of significant history of acquisition, development, and
di sposal, if not included in ENG Form 2187-R Include official name of
installation and former designations.

h. Description of any related or off-post famly housing, giving
number of units, type (MCA-Capehart, etc.) acreage of site, land and
construction costs, and distance frominstallations served

i. Probable inmpact on local econony, if any.

j. Estimate of any annual savings in operating and naintenance
cost's.

k. Statement as to exchange potential of excess area.

| . Estimate of value, including any restrictions or linmtations on
prospective use of the land by subsequent users.

m Character and use of area in vicinity of excess area.

n. Care and custody costs for excess area.

0. Staff/MACOM coordi nati on.

p. Environnental Assessnent.

q. Any other pertinent information, e.g., any adverse factors
severance or undesirable inmpact on utility systems, and |ocal interest
in acquiring the property.

r. Congressional district in which the property is |ocated.

11-34. Coordination with GSA. At the tinme of formal subnmission of the
Di sposal Report to the Arned Services Committees, DAEN-REM will furnish-

ed copies to the DEs and to the central and regional offices of GSA as
advance information to pernmt prelimnary disposal planning.

11-35. Reserved.
11-36. Reserved.
11-37. Reserved. *

11-16



ER 405-1-12
Change 12
27 Cct 80

SECTION V. REPORTS OF EXCESS REAL PROPERTY
AND RELATED PERSONAL PROPERTY TO
GENERAL SERVI CES ADM NI STRATI ON
(GSA)

*

11-38. Delegation of Authority to Division and District Engineers. Mich

of the authority and responsibility of the CCOE as real estate agent for

the Departnents of the Arnmy and Air Force to report excess real and

rel ated personal property to GSA in accordance with the provisions of the

Federal Property Act, and the Federal. Property Managenment Regul ations

(FPVR), subpart 101-47.3 has been delegated to Division and District

Engi neers having responsibility for real estate operations. Final

reports will be made only after the property has been determ ned excess

to the needs of the Departnent of Defense, in accordance with Section

1l supra, and has been cleared with congressional commttees, if requir-

ed, in accordance with Section IV.

11-39. Excess Property Reported for Disposal. The follow ng types of
excess real property nust be reported to GSA for disposal, utilizing
Standard Form 118 (SF 118), Report of Excess Real property, as set forth
in paragraph 11-45 of this section:

a. Fee-owned. All fee-owned property, with inprovenents and relat-
ed personal property, which has, in the opinion of the DE an estimated
fair market value of $1,000 or nore, together with such incidental,
related, or appurtenant |esser interests, with or wthout Governnent-
owned inprovements and related personal property, held under |ease,
permt, license, easement, or simlar instrument, useful in connection
therewith, except property which is subject to:

(1) A lease containing an option to purchase;

(2) A lease containing a right of first refusal to purchase or to
| ease for an additional period,

(3) Aright in the Governnent's grantor to the reversion of title;
or

(4) Aright reserved by the Governnent's grantor to repurchase the
property.

b. Public Domain. All withdrawn or reserved public domain |ands,
together with the inprovenents thereon which, in the opinion of the DE,
have an estimated fair market value of $1,000 or nore, and for which
notification, pursuant to 43 CFR 2374.1, has been received from the
Bureau of Land Managenent (BLM that the property, in effect, has been
determ ned excess within the neaning of the Federal Property Act (see
Section VIl for procedures for disposal of public domain Iand). *
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Mnerals in the lands will be specifically excluded from the report of
excess unless BLM advises otherwise. The Report of Excess, SF 118, will
include as a part of the report on the Governnent's legal title, a true
copy of the notice by BLMto report the property excess, and information
of record in BLM on claims, if any, by other agencies, and any clains or
encunbrances under the public land |aws.

11-40. Excess Property Reported for Screening. The types of property
described in a, b, and c bel ow nust be reported to GSA for screening
purposes notwithstanding the fact that the mlitary departnments have
been del egated authority to dispose of such property. SF 118 will be
utilized for reporting these types of property wthout attaching the
usual Schedules A B, and C and supporting docunents. A notice shoul d
be included on the face sheet that "This report is made for screening
purposes only. Disposal will be acconplished by the Corps of
Engineers." Distribution of copies of such reports within the depart-
ments is not required.

a. Land held under |ease, permt, license, easement, or simlar
instrument, other than listed in paragraph 11-41.

b. Inprovements |ocated on nonexcess Government-owned | ands
(including improvements on land held under permt from another
Governnent agency; see Section VII infra, for prelimnary procedure in
these cases), which inprovements, with related personal property, in the
opinion of the responsible DE have an estimated net salvage val ue of

$1,000 or nore

c. Inprovements |ocated on excess |and held under |ease or other
tenporary right of occupancy (even though a report of excess is not
required for the leasehold itself or other right of occupancy interest
under the criteria set forth in paragraph 11-41) when, in the opinion of
the DE, the inprovenments have a net salvage or narket value of $1,000 or
more, and it is proposed to dispose of such inprovenents by sale for
removal fromsite. The report of excess will contain an estimte of the
cost of restoration necessary under the |ease that a prospective trans-
feree agency will be required to assume.

d. Fee-owned property which, with inmprovenents and related persona
property, in the opinion of the responsible Division or District
engineer, have a fair market value of $1,000 or nore, and is not report-
ed to the General Services Admnistration for disposal as a result of
the exception contained in paragraph 11-39a, above (because of outstand-
ing options to purchase, etc., or because of rights retained by the
CGovernment grantor).
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11-41. Excess Property Exenpted from Reporting. No reports to GSA are
required for the follow ng types of excess property:

a. Fee-owned land, including wthdrawn or reserved public domain
| and whi ch BLM made avail able for disposal under Federal Property Act,
together with the Covernment-owned inprovenents and related personal
property, having an estimted fair market value of I|ess than $1,000 in
the opinion of the responsible DE

b. Excess non-Governnent-owned property held under |ease, |icense
easenent, or simlar instrument, when Governnent-owned inprovenents wth
rel ated personal property have a net salvage value of less than $1,000
or are to be transferred to the owner of the land in retoration settle-
ment, and;

(1) The lease or sinmilar instrument is subject to termnation by
the grantor of the premises within nine nonths; or

(2) The remaining termof the lease or simlar instrument, includ-
ing renewal rights, will provide for |ess than nine nonths of use and
occupancy; or

(3) A provision of the lease or simlar instrument would preclude
transfer to another Federal agency or disposal to a third party; or

(4) The lease or simlar instrument provides for use and occupancy
of space for office, storage, and related facilities, which does not
exceed a total of 2,500 square feet; or

(5) Wiere additional rental would be incurred

c. Excess Government-owned inprovenents on nonexcess |and, which
i mprovements, in the opinion of the responsible DE, have a net salvage
val ue of less that $1,000.

d. Leased space assigned by GSA and |and and inprovenents owned by
and permtted from other Governnent agencies.

e. Excess tinber, sand, gravel and stone-quarried products, and
growi ng crops on nonexcess |and regardless of value

f. Excess withdrawn or reserved public domain |ands, regardl ess of
val ue, which are offered to and accepted by the Department of Interior
for return to the public domain pursuant to Section VIl jnfra.

g. Prefabricated novable structures, such as Butler-type storage
war ehouses and quonset huts, and house trailers (with or without

*
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undercarriages), which are |ocated on nonexcess land for off-site use
These types of structures shall be reported as personal property in
accordance with FPMR Part 101-43, Utilization of Personal Property.
However, when such structures are |located on |eased permtted
land subjecting the Department to any restoration obligations,
the property wll be treated as real property for the purpose of
satisfying such obligations to the maxi mum extent feasible

11-42. Evaluation and Reporting of Flood Hazards. Pursuant to
Executive Order 11296, 10 August 1966, the DE having civil works respon-
sibility for the area where property proposed for disposal is |ocated
will evaluate the property (civil or mlitary) for the presence of flood
hazards. |f such hazards are found, a report will be forwarded to HQDA
(DAEN- REM recommending appropriate restrictions with respect to future
uses of the property, or that the property be wthheld from disposal.

If decision is made to proceed with disposal, detailed information
regarding the flood hazard will be reported to GSA on SF 118 as required
by FPMR, 101-47.202-2, with the appropriate restrictions with respect to
use of the property by a purchaser and his successors. (See ER 1105-2-
40 for information on the Flood Plain Minagement Services Program)

11-43. Determination of Values for Reporting. \Were nore than one
parcel or item of excess property is involved at the sanme project or
installation, the total value of all such parcels or items will be
included in determning whether the property has an estimated val ue of
$1,000 or nore for the purpose of nakin% reports of excess. Estimates
of value should be made by qualified real estate enployees, but not
necessarily by a professional appraiser

11-44. Conditional Reports of Excess. As an exceptions to its general
policy, GSA has agreed with the Department of Defense to accept reports
of excess on sone facilities with instructions on their disposal, speci-
fically:

a. Defense Industrial Reserve (DIR). The Defense Industria

Reserve Act 50 U S.C. 451 et seq., authorizes the Secretary of Defense
to determne which excess industrial properties should become a part of
DIR and to fornulate a national security clause or recapture provisions
to preserve the production capacity of the plants for use in the event

of a national emergency. Excess DIR plants are reported to GSA for

di sposal subject to the national security clause or the recapture provi-
sions. (See FPMR Subsection 101-47.306-2 for procedures where GSA is
unable to dispose of the property because of the restrictions inposed by
the national security clause or recapture provisions.) *
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b. Reserving Property for Gvil Defense Purposes. GSA has agreed
to accept reports of excess of mssile sites and other facilities having
simlar protective features, with restrictions on their disposal. DES
will be notified when DOD advises that a specified |ocal governnment unit
is interested in acquiring such property. Reports of excess will
specify the local government unit interested. Disposal of the property
will be limted to conveyance to the local government unit, with condi-
tions restricting its use to civil defense purposes for a period of 20
years, with reverter to the United States for breach of condition. In
appropriate cases, GSA will enter into a tenporary |ease arrangenent if
necessary to afford a |ocal governnment unit an opportunity to obtain the
necessary funds for purchase. This procedure is limted to causes where
DOD has determined and advised there is a civil defense need. Disposal
action will not be delayed pending receipt of such advice.

11-45. Preparation and Subm ssion of Reports of Excess.

a. Preparation.

(1) CGeneral. Reports of excess will be prepared on SF 118, with
schedul es, in accordance with the instructions contained in FPMR section
101-47. 4902, and paragraph 11-39. However, since the type of informa-
tion called for in Block 9 of SF 118 and Colums f, g, h, and i of
schedule A is not generally applicable to canmps, airfields, etc., such
information will be furnished only when it is available and can be
furnished without additional cost. Reports of excess will include all
related or appurtenant easenents, |icenses, and related personal proper-
ty. Decontanination data Will be included as prescribed in Section
X1, infra. Information on flood hazard will be included as required
by paragragh 11-42.

(2) GSA Regulations. Pursuant to GSA regulations, all final
reports of excess will be nmade only after the property has been deter-
mned excess to the needs of the Departnent of Defense and will bear the
statement: "This property has been screened against the known defense
needs of the Departnent of Defense." Report of excess will indicate
that the provisions of Title 10, United States Code, Section 2662,
requiring reports to the Armed Services Committees of Congress, have
been net, or that the report of excess is not subject to this section.

(3) Reports of Excess - Air Force Property. The Air Force will
prepare SF 118, with Schedules A and C, and transmt themto the DE for

conpl etion and execution. Land descriptions, title reports, and other
data required by the FPMR wi |l be the responsibility of the DE

*
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(4) Reports of Excess - Arnmy Property. DEs will prepare the SF 118
and the schedules for excess Army property.

b. Subm ssion. Reports of excess will be transmitted directly by
the DE to the appropriate regional office of GSA. Each DE making such
reports of excess will assign a nunber in Block 1 of SF 118, beginning
with No. 1 for the first report and continuing in numerical sequence for
succeedi ng reports made during the cal endar year. The nunber will be
preceded by the synbol of the DE making the report and the cal endar year
e.g., SW-79-6, for the sixth report subnmitted by Fort Wrth District of
Sout hwestern Division for calendar year 1979.

11-46. Report on CGovernment Title. In all cases where Covernnent-owned
land is reported, there shall be attached to and made a part of SF 118
(original and copies thereof), a report prepared by a qualified enployee
of the holding agency on the Governnent’'s title to the property, based
upon his review of the records of the agency. The report shall recite:

a. The description of the property.
b. The date title vested in the United States.

c. All exceptions, reservations, conditions and restrictions relat-
ing to the title acquired

d. Detailed information concerning any action, thing or
circunstance that occurred fromthe date of the acquisition of the
property by the United States to the date of the report which in any way
affected, or may have affected, the right, title, and interest of the
United States in and to the real property (together with copies of such
| egal conments or opinions as may be contained in the file concerning
the manner in which and the extent to which such right, title or inte-
rest may have been affected). In the absense of any such action, thing
or circunstance, a statement to that effect shall be made a part of the
report.

e. The status of legislative civil and crimnal jurisdiction over
the land peculiar to the property by reason of it being Governnent-owned
land. If the United States does not hold such legislative jurisdiction
the report on governnent title should so state

f. All exceptions, reservations, conditions and restrictions im
posed by higher authority on the property at time of disposal. No
additions or substantive changes to these will be nmade without prior
approval from HQDA (DAEN-REM WASH DC 20314. *
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g. If the property, or any portion of it, has been listed in the
National Register of Hstoric Places, or has been nomnated for listing
or nomnation, this should be included in the SF 118. Specific fixtures
and related personal property having possible historic or artistic value
shoul d al so be included. (See Section |, para 11-7, supra, for infor-
mation on historic preservation.)

11-47. Qutgrant Instrunents, Appraisals and Muninents of Title. There
shall be transmtted with the SF 118 copies of outgrants involving the
property reported, all conveyances, encunbrances and other instruments
affecting the use and operation of the property, including deeds, nort-
gages, and agreements covering and |icenses to use any patents, pro-
cesses, techniques, or inventions. Were there is nore than one |ike
instrument as, for exanple, agricultural leases, it may be preferable to
list them locate themon the land use map, and furnish a sanple copy.
FPMR contenpl ates that nuniments of title will be transnitted with the
report of excess. The title report (paragraph 11-46, supra) wll state
that HQDA (DAEN-REP) WASH DC 20314 is the custodian of title papers and
has been requested by the DE to transmt applicable title papers direct
to the GSA Regional Office. Accordingly, as soon as practible after
receipt of an information copy of the declaration of excess by the using
service, and a disposal directive, the DE will assign a disposal report
nunber and advise DAEN-REP to transmt the pertinent title papers
directly to the appropriate GSA Regional Ofice, citing the disposal
report nunber as a reference. Sinultaneous action by DAEN-REP and the
DE to assenble necessary reporting data is inportant to avoid delay of
acceptance by GSA of the Report of Excess. |f experience should denon-
strate that such sinultaneous preparation and transmttal of data is not
practical in saving time and effort, the DE will arrange in advance for
transmttal of the necessary title data from DAEN-REP for incorporation
in the Report of Excess before transmttal by the DE to the GSA Regional

Ofice.

11-48. Deposit of Proceeds from Disposal of Fam |y Housing in the
Fam |y Housing Minagenent Account.

a. Title 42 U.S.C. 1594a-1(b) provides that the proceeds fromthe
disposition of Department of Defense Housing, including related [and and
i nprovenents, shall be transferred to the DOD Fam |y Housing Managenent
Account for the purpose of debt service. Arrangenents have been made
between DOD and GSA to inplenment this law and apply it to excess MCA
housing as well as to housing encunbered by nortage debts such as
Capehart and Wherry Housing projects. (See Section |, para 11-12b,

supra.)

h. The agreenent with GSA calls for separate identification and
description in the Report of Excess (SF 118) of those inprovenents *
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which are considered famly housing within the purview of the law and a
request in the report that proceeds from disposal be transferred to the
DOD Family Housi ng Management Account. (The actual transfer of funds
wi |l be acconplished at Washington |evel.)

c. Were the Report of Excess includes both housing and property
not related to housing, separate schedules (SF 118a and b) wll be
prepared to cover the housing involved, including related land and ot her
i nprovements. The housing schedul es shoul d be annotated and arranged
categorically to show

(1) Number of structures by type of authorization, i.e. Werry Act,
Capehart Act, Mlitary Construction Authorization Act, Lanham Act, etc

(2) The number of famly units.

(3) Those inprovenments and collateral facilities which are con-
sidered "related" to the housing.

(4) Where reasonably apparent, a description of the acreage or
boundaries of the fanmily housing areas as distinguished from ot her
excess |ands.

(5) A statement as follows: "Net proceeds fromthe sale of this
fam |y housing, including related |ands and inprovements, shall be
remtted to DOD for deposit to Fam |y Housing Managenent Account
Def ense 97X0700."

11-49. Supplenmental Information. The DE will cooperate to the greatest
extent practicable in furnishing further information and assistance
requested by GSA Regional Ofices. However, requests for engineering
surveys should be carefully nonitored in the interest of econony. Wen
such requests appear excessive or other requests for services appear to
requi re unnecessary expenditures, DAEN-REM will be fully informed, wth
reconmendations, in order that the matter may be resolved through
appropriate coordination with the GSA central office

11-50. Reports Subnmitted for Screening. Excess |easeholds and build-
ings and inprovenents to be disposed of separately fromthe land which
pursuant to para?raph 11- 40, nust be reForted to GSA for screening
pur poses only, be reported inmediately when the property is deter-
mned to be excess to the particular mlitary departnment having juris-
diction. The report will contain the statenent: "This property is
reported for screening with civilian agencies by GSA prior to its dis-
posal by the Corps of Engineers. The property is being screened within
DOD and when the screening has been conpl et ed, Pproprlate certification
will be subnitted to GSA." Screening against ense requirnents, *
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pursuant to Section Ill, supra, will then be conpleted and GSA notified

of the result. If such screening results in the devel opment of a
requirement by one of the other mlitary services, the Report of Excess
will be withdrawn and the transfer of the property to the requesting
mlitary service effected. This specialized procedure for this type of
property is adopted to allow screening for defense requirenents by the
Corps of Engineers to be acconplished sinultaneously with the screening
of civilian agencies by GSA. \Mere circunstances require that this type
of property be screened within a limted period of time, the period
shoul d be specified and an explanation set forth on the face of the
Report of Excess, as, for exanple: "Buildings are in the way of planned
new construction and nust be renmoved or denolished not |ater than
(date). Accordingly, advice nust be received on or before (date) as to
whet her a requirement exists for the property, or whether it is to be
transferred or assigned to another Federal agency for removal within the
time specified." |If such advice is not received by the tine specified,
the property should be disposed of without further delay and GSA notifi-
ed of the action.

11-51. Distribution of Report of Excess. Copies of the final Report of
Excess (SF 118) will be distributed sinultaneously as follows:

a. Conplete copies to:
(1) Regional Ofice, GSA - original. and four copies
(2) District Engineer - one copy.

b. Division Engineer - one copy of the cover sheet (SF 118), and
transmttal letter.

c. A conplete copy, except Schedule C (SF 118c), to HQDA ( DAEN- REP)
WASH DC 20314 and one copy of the cover sheet to HQDA (DAEN-REM WASH DC

20314.

d. \Were famly housing is involved, one copy of the cover sheet
and the pertinent schedules A and B to the Deputy Assistant Secretary of
Defense (Installations and Housing), Washington, DC 20301.

11-52. Notice of Receipt. GSA should promptly notify the holding
agency of the date of acceptance of each Report of Excess (SF 118). The
date GSA will assume the expense of cost and custody as provided in
section VI, infra, will be figured fromthis date.

11-53. Wthdrawal s or Corrections of Reports of Excess.
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a. Subject to the approval of GSA and to such conditions as GSA
consi ders appropriate, Reports of Excess may be withdrawn or corrected
at any time prior to disposition of the property, by filing a corrected
SF 118 with the regional office of GSA. Corrections and wthdrawal s
wi Il bear the same nunber as the report of excess to which they pertain,
but will bear a letter suffix beginning wth "A" for the first correc-
tion or withdrawal and continuing in al phabetical sequence for succeed-
ing corrections or withdrawals. "Correction: wll be conspicuouslly
stanped on the face of the SF 118 for both w thdrawal s and
corrections. Distribution of requests for wthdrawal or correction wll
be the sane as that made of the Report of Excess to which the wthdrawal
or correction pertains.

b. Property which is reported to GSA for disposal will not be
withdrawn without the prior approval of HQDA (DAEN-REM WASH DC 20314, nor will

return of the SF 118 be accepted wi thout the approval of DAEN-REM (See Sec-
tion IV, supra, concerning prior approval of for withdrawals from

excess of real property having an estimated fair market value in excess
of $50, 000.)

11-54. Supply of Forms. SF 118, [18a, [18b, and 118c, are not avail -
able in normal Adjutant Ceneral supply channels. The forns should be
procured from GSA

11-55. Reserved.
11-56. Reserved.
11-57. Reserved.
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SECTION VI. CARE AND CUSTODY OF EXCESS AND SURPLUS PROPERTY

*

11-58. Procedures and Responsihilities for Care, Custody, Account-
ability, and Mintenance

a. Departnment of the Army MIlitary Property. Care, custody,
accountability, and maintenance of excess Arny mlitary real property
will be as prescribed in AR 405-90

b. Department of the Arny Givil Wrks Property. DEs will retain
custody and accountability of all excess civil works real property under
their jurisdiction until final disposition is effected

c. Departnment of the Air Force Property. Pursuant to AFR 87-4, the
Department of the Air Force is responsible for care and custody of
excess Air Force real property. However, upon request by the Air Force
DEs may assune custody if no costs are involved, or where cost is
involved if funds therefor are furnished upon request by the DE

d. Department of Energy (DOE), National Aeronautics and Space
Administration (NASA), and Other Federal Agencies. \Were the Corps of
Engineers is acting as real estate agent for other Federal agencies,

DEs, at the request of the agency, may assune care and custody of excess
real property on a reinbursable basis.

11-59. Guidelines for Protection and Mintenance of Excess and Surpl us
Real Property. Detailed guidelines are provided in FPMR Subsection 101-
47.4913.

a. Calculated Risk. These guidelines, which are binding on holding
agenci es, embody the principle of calculated risk. In applying this
principle, the anticipated |osses and deteriorations, including pilfer-
age and vandalism in terms of realizable values are expected to be less
than expenditures to nininize the risks. Normally, where property is of
little value, only periodic surveillance is necessary and care and
custody forces will not be maintained. However, where property, regard-
less of realizable value, is potentially an attractive nuisance to
children and curiosity seekers, or is inherently dangerous, the public
shoul d be protected by guards stationed on the property or by other
satisfactory means. Every effort should be made to nininize the cost of
care, protection and maintenance consistent with these principles.

b. lnprovenents or Alterations. FPMR Subsection 101-47.401-5,
provides that inmprovenents and alterations to excess and surplus real
property may be considered, with the prior approval of GSA, where dispo-
sal cannot be made. However, it is not considered likely that a situa-
tion will arise in the Corps' disposal operations where such inprove- *
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ments or alterations can be justified. Repairs necessary for protection
and maintenance of marketable property will not be undertaken except to
prevent serious loss to the Governnent. Excess equipnent or facilities
shoul d not be updated or inproved. At predisposal conferences, or
earlier where practical, the DE in coordination with GSA representa-
tives, will furnish specific guidance to the using command as to the
mi ni mum accept abl e GSA requirenent for care and custody. The require-
ment for mninum maintenance does not extend to historic places

H storic places in excess or surplus status will be maintained in accor-
dance with the letter and spirit of approved Departnent of the Arny
criteria for protection, preservation and maintenance of historic

pl aces.

11-60. Transfer of Custody to General Services Adnministration (GSA)

a. Custody of an excess installation reported to the GSA for dispo-
sal will continue to be held until GSA transfers to its purchaser or
ot her designee. Al expenses pertaining to care, custody and mainten-
ance will be borne by the holding departnent or agency, except that such
expense for property reported to GSA for disposal and not disposed of
within 12 months fromthe date the formal report of excess was received
by GSA, shall be assumed by GSA as of the first day of the succeeding
quarter of the fiscal year. GSA will give notice of the receipt of the
report of excess and will, within 15 days, furnish advice on the accept-
ability of the report. (See FPMR as anended, Subsection 101-47.202-
10.) Any request nmade to the disposal agency to defer disposal action
or failure to submt an acceptable report, wll extend the obligation of
the department with respect to expenses for care and custody caused by
such defernent. In the event the departnent is not relieved of custody
within the period for which it is obligated to stand the expense there-
of, the retention of care and custody thereafter will be reinbursed by
the disposal agency. Because of the magnitude of custodial expense for
larger installations and the longer periods of time often consuned in
effecting their disposal, it is inperative that reports of excess be
made as pronptly as possible in order that the 12-nonth period may
conmence and termnate as soon as possible and the department's expense
m ni m zed.

b. The DE will maintain close liaison with GSA with a viewto
obtaining pronpt transfer of custody and accountability from the depart-
ment to that agency, and will coordinate transfers between the using
service and GSA. However, DEs will not take over custody of an
installation or coordinate the transfer of custody until a statenent of
clearance or a statenment that such clearance is not necessary because of
the use of the installation has been furnished. Under GSA procedures,
the department generally retains the responsibility for care, custody,
and accountability of its excess facilities until final disposition *
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is made by GSA. Until that tinme, the property is to be carried on the
real property inventory of the departnent.

11-61. Contracting for Care and Custody. Care and custody of excess
and surplus installations should be performed by contract whenever it is
| egal Iy possible and nore economical to do so. Due to the tenporary
nature of such services and the extrene variations in kind and fluctua-
tions in quality of such services required fromtine to tinme, contract-
ing for custodial service will often prove to be nore economcal and
efficient. In contracting for such services which include watchman,
patrol and protective services, attention is invited to the prohibition
against hiring detective agencies pursuant to the follow ng Act of
Congress: "*** An individual enployed by the Pinkerton Detective
Agency, or simlar organization, may not be enployed by the Governnent
of the United States or the Governnent of the District of Colunmbia. "(5
U S.C. 3108). This has been construed to apply to enployees of organi-
zations which provide the services of a detective agency, but not to
organi zations which are organizations to render watchman, patrol or
protective services and do not include detective services as one of
their funtions (26 Conp. Gen. 303). Custodial and protective services
referred to herein are the type ordinarily procured by contract by GSA
and other Governnent agencies charged with the responsibility for care
and handling of excess and surplus real property pending its disposal in
accordance with the FPMR

11-62. Care and Custody through Interim Use.

a. CGeneral. Upon receipt of inital information that real property
is excess, the DE should pronptly initiate planning for interim produc-
tive use. Interimuse should be planned to save care and custody ex-
pense but must not interfere with, delay, or retard transfer of the
property to another Federal agency or its dispsal otherw se. Any
permt or |ease must have the prior approval of GSA, and shall be for a
period not exceeding one year and shall be revocable on 30 days' notice
(FPMR Sections 101-47. 203-9 and 101-47. 312).

b. Permits to other Federal Agencies. Interested Federal agencies
will be afforded a priority in the interimuse of excess and surplus
real property. The pernmit will require the Federal agency to perform
care and custody and perform routine maintenance. 41 CFR Section 101-
47.203-8, provides for tenporary assignment, conditional transfers, and
rental or user charges for use of excess property by Federal agencies.

c. Leases for Non-Federal Use. Leases of excess and surplus
property are made under authority of the Federal Property and
Adm ni strative Services Act of 1949, as amended and AR 405-80. Such
| eases are subject to the Econony Act (40 U S.C. 303b), and nust be *
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for a noney consideration only. The | essee can and shoul d, however, be
made responsible for ordinary maintenance and restoration as required by
standard Corps of Engineers |ease forns. Were a portion of an excess
or surplus installation is leased, it may be advantageous to enter into
an agreement with the |essee for care and custody of the renainder. The
agreenent cannot provide for a reduction of rental for the portion

| eased. The Econony Act may not apply in some cases where industria
plants are determned excess subject to the National Security Cause or
simlar recapture conditions. Such cases shoul d be coordinated with
DAEN- REM on an indivi dual basis.

11-63. Reserved
11-64. Reserved
11-65. Reserved.
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SECTION VIT. RETURN OF PUBLIC DOVAI N LANDS
AND LANDS OBTAINED ON A TEMPORARY
BASI S FROM ANOTHER FEDERAL AGENCY

*

11-66. Procedure for Disposal of Public Domain Land

a. Landsw thdrawn or reserved from the public domain, together
with Governnent-owned inprovenents, which have been determined to be
excess to the departnent, after screening with other DOD agencies and
the U S. Coast Guard in accordance with Section IIl of this chapter,
will be procesed for disposal in accordance with 43 CFR 2370-2374 and
paragraph 11-71 hereof. The DE will file a Notice of Intention to
Rel i nqui sh as provided by 43 CFR 2372.1. The notice will be filed in
the Bureau of Land managenent (BLM Land Office having jurisdiction.

Excess buildings and inprovements on the property should be [left
in place and no disposal action taken thereon pending further instruc-
tions from BLM unless it is determned that they should be abandoned in
accordance with the procedures set forth in Section X of this
chapter. A copy of the Notice of Intention to Relinquish submtted to
the appropriate BLM Land Office will be transmtted to HQDA ( DAEN-REM
WASH DC 20314 and to the appropriate GSA regional office.

b. If any restoration, or other work, is proposed to be perforned
on the land, the matter will be forwarded to DAEN-REM for prior
approval . \Were the DE recommends disposition of the land by GSA as
excess property rather than return to the public domain, no restoration
of the property will be proposed (see 43 CFR 2372.1). Generally, Iands
which are uninproved, or contain only mnor inprovenents, wll be recom
mended for return to the public domain. Exception to this procedure
shoul d be made where devel opment surrounding, or in the vicinity of the
| and, has changed its character, although the land itself has not been
i nproved. Anot her exception would be the situation described in para-
graph 11-40d supra. Cenerally lands which are extensively inproved will
be recommended to BLM for disposal. as excess property.

c. If the authorized officer of BLM determ nes, pursuant to 43 CFR
2372.3, that the conditions prescribed by that regulation have been met
and that the land is suitable for return to the public domain, he wll
notify the DE, as the representative of the holding agency, that the
Departnment of the Interior accepts accountability and responsibility for
the property. A copy of this notification will be furnished to HQDA
( DAEN- REP) WASH DC 20314

d. If the authorized officer of BLM determ nes, pursuant to 43 CFR
2374.1, that the land is not suitable for return to the public domain
because it is substantially changed in character, and GSA concurs in
this determnation, he will notify the DE to report the land and

*

11-31



ER 405-1-12
Change 12
27 Cct 80

*

I mprovements, with or without mnerals, to GSA as excess property. Upon
receipt of this notice, the DE will advise DAEN-REP and report the
property to GSA on SF 118, Report of Excess Real Property, including the
i nformation on clains and encunbrances furnished by BLM under 43 CFR
2374.1 (c). The holding agency has the sane responsibility for care,
custody, and accountability of excess public donain as for other proper-
ty reported to GSA for disposal

11-67. Fornmal Revocation of public Land Wthdrawal s and Reservations.
Wien the authorized officer of BLM determines that the land is suitable
for return to the public domain, the BLM Land Ofice will transmt to
the DE a draft of public land order (PLO designed to formally revoke
the order or reservation which wthdrew or reserved the Iand. The DE
will review the draft PLO for accuracy and return it unsigned. The
draft PLOw Il be transmtted through BLM channels to DAEN- REM for
signature of the Secretary of the Arny or Air Force and return to the
Washington office of BLM

11-68. Cancellation of Pernts.

a. Land obtained by permt, or some other formof instrument, from
another Federal agency on a tenporary basis which has not been substan-
tially inproved while being utilized by the Department, when determ ned
to be excess in accordance with the procedure set forth in Section Il of
this chapter, will be returned to the Federal agency from which it was
obt ai ned.

b. Wen it is determned by the DE that |and obtained by permt, or
other form of instrument, from another Federal agency on a tenporary
basis has been substantially inproved while being utilized by the
Departnent, the DE will request DAEN-REM to determ ne whether the |and
IS excess, or is expected to becone excess, to the requirements of the
agency from which it was obtained.

(1) If the ageny from which the |and was obtained advises that the
land is excess, or is expectd to becone excess, to its requirenents,
the inmprovements will be reported to GSA on SF 118 in accordance with the
procedure described in Section V of this chapter, with a statenent that
the agency from which the land was obtained has advised that the land is
excess, or is expected to become excess to its requirements, and that
the agency will be or has been requested to reassume admnistrative
control over the land. Coincident with the report of excess, action
wll be initiated to return the land to the agency fromwhich it was
obt ai ned. *
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(2) If the agency fromwhich the | and was obtained advises that the
land is not excess, and is not expected to becone excess to its require-
ments, inprovements constructed thereon while the property was being
utilized by the Departnent will be disposed of in accordance with the
provisions of paragraph 11-71 infra. Were the inprovenents are sub-
stantial, and cannot be utilized effectively by the agency from which
the land was obtained, and it appears that the best interests of the
Government may not be served by disposal of the inprovenents for renova
fromthe site, a report, with recomrendations, should be forwarded to
DAEN-REM for a deternmination whether the permit and inprovenents shoul d
be reported to GSA for disposal, or whether other action would be
appropriate.

c. The Chief of Engineers, or his duly authorized representatives,
will execute and deliver necessary papers effecting the relinquishment
of permts and the transfer of real property to other Federal agencies
when the installations to which such real property or pernits pertain
have been determned to be excess. However, where permts were obtained
at local level, DEs will effect relinquishment in the sane manner.

Unl ess otherwi se instructed, no action will be taken by the DE to re-
store or return the lands pertaining to an industrial installation to
the agency which granted the pernmit. DEs will, however, submt the
report required in paragraph 11-69, infra.

d. Where an installation enmbraces |ands acquired in fee by a mli-
tary department and |ands acquired for tenporary use from other depart-
ments or agencies, and if return of the latter type of lands to the
department or agency which granted the permt would destroy the inte-
grity of the installation or affect its ultimate disposal as a unit, a
report will be made to DAEN-REM with reconmendations that they will
provide disposition instructions.

11-69. Procedure for Cancellation of Permts.

a. When permtted land is excess and the pernmit is to be executed,
the DE will submt the following information with his recomendations to
DAEN- REM

(1) Description and |ocation of the property;

(2) Date use was acquired;

(3) Departnent agency from which acquired;

(4) Manner of acquisition;, that is, by pernmt or other means, with
copy of docunent; *
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(5) ENG Form 1440-R, Cost of Restoration (Engineer Estimte and
Appraisal), which includes a statement of cost and value of inprovenments
or structures placed on the lands by the department;

(6) Statement of restoration work performed by the departnent if
any;

(7) Statement of local representative of owning agency as to
whet her restoration will be required, or, where restoration work has
been performed, whether such restoration is satisfactory; and

(8) Statement that no clearance of explosives or other harnfu
el ements is necessary because of the manner in which the land was used
or, if otherwse, statement of clearance action taken or necessary.

b. Upon receipt of the foregoing information, the Chief of
Engineers will effect relinquishment of the land by letter. \Were the
DE has authority to relinquish the land as outlined in paragraph 11-68c,
he will effect relinquishment by letter addressed to the permttor, wth
a copy to DAEN REM

11-70. Restoration of Lands Made Available by O her Governnent
Agenci es.

a. Requirement. Were the Department retransfers real property,
the use of which has been obtained from other Federal agencies (includ-
ing wthdrawals from the public domain recommended for return to the
public domain) by means of use permts, public land orders, or other
met hods, the property should be restored to a condition as good as that
which existed at the tine the department took possession, damages by the
el ements or by circunstances over which the Departnent has no contro
excepted, unless the agency from which the property was obtained
expressly waives restoration. Restoration of public domain [and will
not be initiated until the determnation is made that the land is suit-
able for return to the public domainPublic domain land that is to be
reported excess to GSA wll not be restored. The procedure enunciated
in Section XIII of this chapter relative to neutralization of unexploded
bonbs or artillery projectiles |ocated on |eased premses applies wth
equal force to CGovernnent-owned lands returned to other Federal agencies
and to public domain land that is to be reported as excess for disposa
by GSA.

b. Authority. The report of the Senate Appropriations Conmttee on
the DOD Appropriation Bill, 1966 (Senate Report 625, 89th Congress
dated 18 August 1965), contained the follow ng |anguage

11-34



ER 405-1-12
Change 12
27 Cct 80

"Such funds as may be required may be used to restore |ands under
jurisdiction of other CGovernment agencies, damaged while being used for
mlitary training purposes under agreenent with such agencies."

The Conptroller General considers the foregoing to be a clear expression
of Congressional intent, and that authority exists for the Departnent of
the Army to restore (or nmake payment in lieu thereof) lands of other
Federal agencies which have been damaged by the Arnmy while being used
under agreenent.

c. Determnation of Restoration Costs. ENG Form 1440-R, Cost of
Restoration, appropriately modified, will be used for the preparation of
an estimate of cost of restoration, or salvage or market value, for the
purpose of determning the cost of restoration.

d. Paynents for, or in Lieu of Restoration.

(1) Work Performed by the Departnent of the Arny. If the work is
performed by the Departnent, payment will be made from funds available
to the office performng the work.

(2) Wrk Performed by Controlling Agency. If the work has been
performed by the agency having admnistrative control over the property,
pursuant to agreement with the Departnent, reinbursenent to that agency
may be nmade by properly supported SF 1080, Voucher for Transfer Between
Appropriations and/or Funds, from funds available to the DE

(3) Payment in Lieu of Restoration. If the work has not been
performed by either agency and a payment is desired in lieu of restora-
tion, the paynment is, in effect, an advance of funds. As such, the
advance of funds w Il be acconplished in OCE, based on
controlling agency of SF 1080 properly supported.

11-71. Disposal of Buildings and OGther |nprovenents. Were

I nprovenents have a net salvage value and are not to be reported to GSA
for disposal with the land, the permtting agency, or Departnment of the
Interior in the case of public domain land, will be required to reim
burse the Army for their net salvage value, or the buildings or inprove-
ments will be disposed of in accordance with Section X of this chapter.

11-72. RESERVED.
11-73. RESERVED.
11-74. RESERVED. *
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. SECTION VI 1. PREDI SPOSAL ACTI ON

11-75. Record of Excess Classification. The DE will establish record
on ENG Form 836A, Real Property Disposal Report, of the excess classi-
fication of each Arnmy property and each Air Force property for which a
prelimnary or final real estate directive has been issued (Chapter 14
of this handbook).

11-76. Utilization for Other Needs. The DE will determne the feasi-
bility of utilizing each installation classified as excess to fulfil
current directives for acquisition of real estate or known or foreseen
potential needs of the Army or Air Force, which may have been generated
since the screening process. If redistribution for this purpose is
deemed advantageous, recommendations will be submtted to HQDA (DAEN-
REM WASH DC 20314 on the proposed action, indicating when excess status
was determned and by which elenment of the Departments of the Arny or
Air Force.

11-77. Suspension of Acquisition Action on Installations Proposed for
Disposal . Wien a fee-owned installation is reconmended for excess by
the installation conmander, or a prelimnary or final real estate dispo-
sal directive is issued by the Air Force, any pending acquisition in
connection with the installation will be suspended, unless the directive
provi des otherw se. A reconmended plan for curtailnent of unconpleted
acquisition will be submtted to HQDA (DAEN REA-L) WASH DC 20314. The
plan will include the follow ng information: Identification by tract
nunbers, names of owners, and area of each tract for which an option has
been accepted or a declaration of taking filed, but as to which it is
considered practicable and economcal to obtain cancellation of the
option or a stipulation for dismssal of the condemmation proceeding and
revestment of title. Specific information as to the extent and nature
of demolition of inprovements, new construction, or other danages or
changes made by the Government to the premses, and the probable cost of
restoration in case of such cancellation or stipulation, will be includ-
ed. Pertinent public relations aspects should also be covered. Cene-
rally, tracts on which a declaration of taking has been filed wll not
be returned to the owners by stipulation for amendnent or dismssal of
the condemation proceedings. Exceptions to this may be recomended
when shown to be in the best of interest of the United States.

11-78. Arnmy Mlitary - Screening, Cearance, Prelimnary Report of
Excess, Except where an E.O 11954 Survey has been made. Upon receipt
of a copy of the installation commander's recomendation of excess, the
DE will take the follow ng actions

a. Imediately notify DAEN-REM by tel etype, furnishing a brief
statenent of the real estate included in the recommendation.
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b. Pronptly screen the property against Arnmy and ot her defense
requirements if required by and in accordance with Section Ill of this
Chapter, and advise DAEN-REM of the results.

c. As soon as the screening message is dispatched under b above, or
i medi ately upon receipt of a disposal directive from DAEN- REM when
screening is not required by Section IIl, DEs will prepare and forward:

(1) SF 118, Report of Excess Real Property and other documentation
required in reporting the excess property to GSA

(2) ENG Form 2187-R, Disposal Report (Figure 11-2), for clearance
with DOD and the Arned Services Conmittees (ASC) of Congress where
required in accordance with Section IV. This should be forwarded to
DAEN-REL within three weeks of dispatch of the screening message, or
receipt of the disposal directive. This schedule will allow the Chief
of Engineers to process the disposal assembly through the DA and DOD
secretariats and to obtain necessary clearances fromthe ASC. DAEN REM
will furnish the DE copies of the DOD approval and the report to the
ASC. This office will also furnish copies of the ASC report to the
Washington and regional offices of GSA to permt screening wth other
CGover nment  agenci es.

d. DOD approval of the disposal (property having estinmated value in
excess of $100,000) signifies the property is excess to Defense require-
ments. Upon receipt of this approval, the DE will forward a prelimnary
Report of Excess to GSA by transmitting necessary copies of the
conpleted SF 118, with attachments, carefully identified as
prelimnary. Wiere screening is negative for property having an esti-
mat ed val ue of $100,000 or less, the property is considered excess to
Defense requirements and a final report of excess should be forwarded
promptly to GSA

11-79. Arny Mlitary - Mdified Predisposal Procedures where E.O 11954
Surveys have been mmde.

a. DEs will be advised of mlitary installations to be surveyed
under E.O 11954 by a DOD or GSA survey team

b. If property is to be declared excess as a result of a decision
by the Departnment of the Arny, appropriate conmanders and DEs will be

advi sed. The major commander will be requested to submt a Report of
Excess pursuant to AR 405-90 to HQDA (DAEN-REM) WASH DC 20314 within

15 days. DEs will be furnished a copy of the report.

*
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c. Upon receipt of advice that property will be excessed, the DE
in coordination with the installation commander concerned, wll commence
preparation of ENG Form 2187-R, if required, for submssion to

DAEN- REL.

d. Wen the Report of Excess is approved, DAEN-REM wi || advise the
DE and will request that screening be initiated. The approved report
wll be pronptly referred through channels to the DE for further approp-
riate action.

e. The ENG Form 2187-R will be forwarded to DAEN-REM not |ater than
15 days after receipt of the approved Report of Excess.

f. As soon as the areas to be excessed are clearly defined, action
will be initiated to assenble all necessary data so that the final SF
118 may be submtted to GSA within 30 days after necessary Congressional
clearance is obtained under 10 U S C 2662.

g. When the estimated value of the property does not exceed $100, 000
and preparation of an ENG Form 2187-R is not required, the DE, upon
being notified of the approval of the Report of Excess, wll notify
DAEN-REM of the date the SF 118 will be submtted to GSA

11-80. Executive Oder 11954 Surveys of Civil Wrks Properties. Proce-
dures to be followed by DEs when civil works properties are surveyed by
GSA under E.O 11954 are contained in Chapter 8 of this panphlet.

11-81. Predisposal Conference.

a. Where a substantial Arny installation, or portion thereof, is
involved, the DE will convene a predisposal conference with representa-
tives of the using command, GSA, and other interested parties. Were an
Air Force installation is involved, the Major Air Conmmand will take the
initiative in convening the conference. In any cases involving flying
facilities, Federal Aviation Admnistration representatives wll be
invited. The agenda of the predisposal conference should provide for:

(1) Determnations on maintenance guidelines based on probable
future uses of the property with enphasis on agreements concerning
responsibility for assunption of care and custody, in accordance with AR
405-90, AFR 87-4, and Section VI of this Chapter.

(2) Review of the SF 118 to assure its acceptability to GSA
(3) Review with GSA, when appropriate, of the advisability of

transferring custody and maintenance responsibilities to GSA at an earl*y
dat e.
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(4) Planning for and, to the extent possible, nmaking definite
determnations on interimutilization pending disposal by GSA

b. It is of utnmost inportance that excess installations be put to
productive use as mlitary operations are phased out. This will do much
to lessen the inpact of the installation's closing on the econony of the
| ocal community. For this purpose, installations, in many cases, wll
be reported to GSA prior to phase out of mlitary operations. In these
cases, the DE has responsibiliy to insure, to the extent practicable,
that other productive use is phased in as mlitary operations are phased
out. This can be acconplished only by careful planning and continuous
coordination by the DE with using conmand and GSA. The using command
will plan and execute the mlitary phase out. However, the DE w |
assure that the Report of Excess to GSA specifically identifies and
excludes the real and personal property to be retained by the mlitary
department. This information is required by GSA for disposal purposes.

c. Areport on the predisposal conference will be forwarded to
DAEN-REM Any difficulties indicated by GSA will be summarized in the
report, along with any other problens encountered or foreseen.

d. \Wen requested, and on an individual project basis, the DE will
prepare a real estate disposal study concerning the transfer of custody
and mai ntenance responsibilities to GSA prior to final disposal. This
study will be developed in conjunction with appropriate using command
and GSA representatives. Its purpose will be to determ ne whether the
transfer of the excess property to GSA would be nore economcal and in
the best interest of the Governnent. Inportant benefits to DOD agencies
woul d be reduction in expenditures and personnel of the mlitary depart-
ments for such functions. Copies of the study will be furnished the
usi ng conmand concerned for tinely review and recommendati ons.

11-82. Air Force - Prelimnary Report of Excess. The DAD will issue a
prelimnary real estate disposal directive when a disposal project is
forwarded to the Assistant Secretary of Defense (Mnpower, Reserve
Affairs and Logistics) for clearance. (Air Force screens its own pro-
perties for other defense requirenents and clears the disposal wth DOD
and the Arned Services Conmttees of the Congress.) Wen the prelim -
nary real estate disposal directive is received, the DE wunless directed
otherwise, will proceed to perform all necessary actions in coordination
with the installation commander concerned, for submission of a prelim-
nary Report of Excess to GSA

11-83. Einal Report of Excess to GSA. \Were a prelimary Report of
Excess is made to GSA, the DE will pronptly finalize the report upon
receipt to the final Air Force disposal directive. In all cases where a
disposal is reported to the Armed Services Conmittee, the DE will furnish

*
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HQDA ( DAEN- REM advi ce when the final report is made to GSA

Where the report is finalized by statenment confirmng a prelimnary
report as final, copies of the prelimnary report and confirmng state-
ment should be distributed in accordance with Section V of this
Chapter. Distribution of prelimnary Reports of Excess, except to GSA

wi Il not be made in other cases.

11-84. Protection of Disposal Information. To Prevent premature dis-
closure to the public, information on and plans for disposal of all or a
portion of an installation should be protected (AR 340-16), until such
time as the property is determned excess to Arny or Air Force require-
ments. (The Air Force prelimnary real estate disposal directive is not
issued until a determnation has been made that the property is excess
to Air Force requirenents.) After determ nations of excess are made, it
Is desirable that information on the availability of the property for

di sposal be widely dissemnated. "FOR OFFI CIAL USE ONLY" marking on

pl ans and correspondence pertaining to the excess action may be can-
celled by any recipient or holder. Were the classification "CONFI DEN
TIAL" or higher has been used, docunents nust be declassified in accord-
ance with AR 380-5.

11-85. Coordination on Disposal Problems. If any ngjor change or
problem requires a significant revision in the tinme schedule for dispo-
sal, pronpt action will be taken to advise offices concerned. HQDA
(DAEN-REM) should be pronptly informed of any problem adversely affect-
ing a specific disposal project or the overall program for disposal or

property.

11-86. Assignment of Personnel to Admi nister. To extent appropriate
according to the circunstances and nature of the property, the DE wll
assign a responsible representative to each installation, or group of
installations, to act under his staff supervision in performance of the
follow ng functions:

a. Mnitoring and expediting the actions described by this Section
and maintaining close liaison with GSA on disposal problems and actions.

b. Mnitoring and expediting performance of such denolition, dis-
mantling or other construction work as may be authorized.

c. Admnistration, operation and maintenance of the excess instal-
lation until final disposal, making every effort by consolidation of
activities and otherwise to reduce the costs consistent with economc
managenent of the facilities.

d. Coordination of ultimate transfer of assumed custodial responsi-
bility to other agencies or persons as directed. *
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11-87. RESERVED.
11-88. RESERVED.
11-89. RESERVED. i
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SECTION | X. DI SPOSAL OF FEE-OMED REAL PROPERTY
AND EASEMENT | NTERESTS

*

11-90. Authorities (General).

a. Statutory Authorities. Power to dispose of real estate be-
longing to the United States is vested in Congress (paragraph 2, Section
3, Article IV, Constitution of the United States), and no real estate of
the Department will be sold or otherw se disposed of without authority
of Congress. By the Federal Property and Admi nistrative Services Act of
1949 (Federal Property Act), (Public Law 152, 81st Congress; 63 Stat.
377) as anended, (40 U.S.C. 471 et seq.), Congress provided authority
for utilization of excess property and the disposal of surplus Federa
property, and established the General Services Admnistration (GSA) to
adm nister the provisions of that Act. All excess and surplus Federa
real estate and real property conponents will be disposed of under
authority of the Federal Property Act, as amended, unless other statu-
tory authority for such disposal is specifically wthheld under the
provi sions of the Act or enacted subsequent thereto. In connection wth
di sposal s nmade under statutory authority other than the Federal Property
Act, attention should be given to the purposes of the legislation and
insofar as practicable, disposal of property should be in accordance with
the provisions of the Act and the regulations issued thereunder, in
order that the greatest overall efficiency and econony be effected

b. Rules and Requl ations

(1) Issued by the GSA. Rules and regulations issued by the GSA to
effectuate its authority in respect to disposal of real estate and real
property conponents are contained in FPMR Section 101-47, as amended,

i ncluding disposition of tinber, enbedded sand, gravel and stone, build-
ings and other structures, and |easeholds and other rights to use or
occupy real estate. The DE will be governed by these rules and regul a-
tions. GSA also issues, fromtime to time, special delegations of
authority to the Department of Defense with power of redelegation.

(2) Issued by the Departnments. Policies and procedures of the
departments with respect to the control, managenent, maintenance, and
di sposition of real estate and real property conmponents |ocated within
the continental United States and its territories and possessions
placed in excess status or to be placed in excess status are contained
in AR 405-90, AFR 87-4, and AR 405-5/AFR 87-15, except Army civil works
property which is governed by this handbook

Cc. Authorities Delegated to the Departnment of Defense. Under the
publications and special delegations issued by GSA, the Departnent of
Def ense has been designated disposal agency categories enunerated in

paragraph 11-4 supra

*
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d. Authorities Delegated to the Arny and Air Force. Departnent of
Defense Directive 4165.6, anong other things, redelegates to the Secre-
taries of the Army, Navy and Air Force, and to such individuals as they
may designate for the purpose of admnistering real estate actions
within their respective departments, the authorities which were then, or
may hereafter be, assigned and delegated to, or vested in the Secretary
of Defense by:

(1) Sections 401 and 402 of the Federal Property and Administrative
Services Act of 1949, as anended (40 U S.C. 511 and 512) and

regul ati ons of the GSA pronul gated thereunder

(2) The Administrator of General Services, pursuant to Section
203(a), (b) and (c) of the Federal Property and Admnistrative Services
Act of 1949, as amended (40 U S. C 484).

(3) Other specific delegations fromthe Adm nistrator of Genera
Servi ces

e. Authorities (Special). In addition to the general authority
cited in paragraph (2) above, the Departnent derives authority from a
nunber of special purpose statutes to transfer real property to other
Federal agencies and to dispose of real property for special purposes,
or to special classes or in a specific manner to achieve a specific
obj ective. Some of these acts are utilized in conjunction with regula-
tions of GSA and some are exercised independently thereof according to
the nature of the particular law. These |aws are described in sub-
sequent sections of this handbook.

11-91. Transfers - General. Resumes of the principal legislative acts
authorizing transfer of Army and Air Force real property to other
Federal departments are contained in succeeding paragraphs. The
authorities in these acts are exercised independently of GSA regul a-
tions. Transfers under these authorities are made W thout reinburse-
ment. Real property can also be retransferred under the Federal Property
Act within the scope of disposal authority del egated by GSA. Transfers
under the Federal Property Act are subject to reinbursement as prescrib-
ed by FPMVR, section 101-47.203-7. Property reported to GSA for disposa
will be transferred only at the direction of GSA. Exceed property
excepted from reporting may be transferred by the DE under GSA regul a-
tions. Transfers to the Department of the Interior of surplus |ands

11-92. Transfers Among the Arnmed Services. 10 U S. C 2571(a) autho-
rizes the interchange wthout reinbursement of mlitary stores,
supplies, and equipnment of every character, including real estate *
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owned by the Government, between the Army, Navy, Air Force and Coast
Guard upon request by the head of one service and with the approval of
the head of the other service.

11-93. Transfers to Tennessee Valley Authority. 10 U S. C 831f(b)
authorizes the President of the United States to provide for the trans-
fer to the Tennessee Valley Authority of the use, possession and contro
of such real or personal property of the United States as he may from
tinme to tine deem necessary and proper for its purposes. This authority
is applicable to property under the jurisdiction or control of the
Secretaries of the Arny and the Air Force. The authority vested in the
President by this [aw has been delegated to the Ofice of Minagenment and
Budget by Executive Order No. 10530 dated 11 May 1954, as amended (see
footnote to 3 U S. C 301).

11-94. Transfers to Federal Prison Industries, Inc. 18 U S C 4122
authorizes any department or agency of the Departnent of Defense to
transfer w thout exchange of funds, to Federal Prison Industries, Inc.
any property or equipment suitable for use in performng the functions
and duties covered by agreement entered into under subsection (d) of this
Act. The provisions include the industrial enploynent and training of
prisoners convicted by general courts-nmartial and confined in any insti-
tution under the jurisdiction of any DOD agency or departnent.

11-95. Transfers to Veterans Administration. 38 U S. C 5003 autho-
rizes the secretaries of the mlitary departments to transfer, without
rei mbursement, to the Veterans Administration, facilities, supplies,
equi pnent, or material necessary and proper for the authorized care of
veterans. The word "facilities," as used in this Act, has been con-
strued to include buildings and grounds.

11-96. Transfers to Secretary of Transportation and the Nationa

Weat her Service. 49 U S. C 1157 authorizes the Departnent of Defense

to transfer, without charge, to the Secretary of Transportation, airport
property and airway property, exclusive of neteorological facilities in
territory outside the continental limts of the United States (including
Al aska). Section (b) of this Act, simlarly authorizes transfer of

met erol ogical facilities, without charge, to the National \Weather Service.

11-97. Transfers to District of Colunbia. 40 U S.C. 122 authorizes
Federal and District authorities admnistering properties within the
District of Colunbia, owned by the United States or by the District, to
transfer jurisdiction over parts or all of such property among or bet-
ween thenselves for purposes of admnistration and maintenance under
such conditions as may be nutually agreed upon, provided that, prior to
the consummation of any such transfer, the proposed transfer shall be *
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recommended by the National Captial Planning Commision. Al such trans-
fers and agreements shall be reported to Congress by the District autho-

rities concerned.

11-98. |Interchange of National Forest and Mlitary and Gvil Wrks
Lands. 16 U S.C. 505a, 505b authorizes the Secretary of Agriculture,
with respect to national forest lands, and the Secretary of a mlitary
department with respect to lands under the control of the mlitary
department which lie within or adjacent to the exterior boundaries of a
national forest, to interchange such lands, or parts thereof, without
rei mbursement or transfer of funds whenever they shall determ ne that
such interchange will facilitate land managenent and provide maxi num use
thereof, for authorized purposes. This law further provides that no
transfer thereunder shall become effective until 45 days after the
submission to the Congress by the respective Secretaries of notice of
intention to make the interchange. The |aw al so provides, in effect,
that lands so transferred shall thereafter be subject only to the |aws
applicable to the lands of which the transferred |ands become a part.
Lands under the admnistrative control of the Congress, both mlitary
and civil, and that of the Air Force are within the scope of this [|aw.

11-99. Procedures for Interchange of National Forest Lands.

a. Ceneral. The interchange of national forest lands is
acconplished in three steps: first, aggreement nust ne reached between
the two departments involved as to which lands will be interchanged;
second, the two departments will jointly notify the Speaker of the House
of Representatives and the President of the Senate, by letter, of the
intention of the two departnments to make the interchange agreed upon;
third, upon the expiration of 45 days fromthe date of submission of the
notice of intention (counting only days occurring during any regular or
special session of the Congress) the two secretaries will execute joint-
ly and cause to be published in the Federal Register an order transferr-
ing the respective lands of each department to the other.

b. Initiation of Requests for Interchange. Requests for inter-
change of lands nmay be originated by either the nmilitary departnent
invol ved or the Department of Agriculture. Those originated by the
Department of the Army may result from land requirenents generated by
newy authorized civil works or mlitary construction projects or from
aut horized expansion of existing projects or as a result of property
utilization surveys.Departnent of the Air Force requirements nay
develop simlarly. Wen a request originates with the Departnent of the
Air Force requirenents may develop simlarly. Wen a request originates
with the Department of Agriculture pertaining to a civil-works project
or a mlitary installation, it will be analyzed and coordinated by the
DE with local representatives of the Department of Agriculture and

*
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the using service, as appropriate, to determne the feasibility of and
need for the acquisition of any forest land to inprove adnministration of
the Arny project or installation and the availability of Arny lands for
transfer to the Departnent of Agriculture. Wen coordinated anal ysis
indicates the propriety of an interchange, an interchange planning
report will be developed by by the DE, in coordination with interested

|l ocal elements of the two departments and submitted to HQDA ( DAEN REM
WASH DC 20314, with appropriate reconmmendations.

c. Contents of Interchange Planning Report. The planning report
shoul d include the follow ng informtion

(1) Location of the areas proposed for interchange, including the
county or nunicipality, names of the forest, project or installation,
and nunber of acres to be interchanged by each departnent.

(2) If the areas involved include public domain |ands, the nunmber

and date of the Executive Oder or Public Land Order by which w thdrawn
or established.

(3) If the areas include acquired |ands

(a) Approximate dates, methods and cost of acquisition of
Department of the Arny lands proposed for interchange

(b) Interest, restrictions and reservations currently outstanding
to which the lands were subject when acquired, together with such rights
subsequently granted by the Government and presently in force

(4) Any additional reservations, conditions or restrictions under
which the interchange is to be nade

(5 A map, in triplicate, indicating by appropriate color schene
the |ands of each departnent which are to be interchanged. The map
shoul d show the jurisdictional boundary, and, where appropriate, the
contour elevations used as a basis for determning the extent of the
i nt er change.

(6) An informal estimate of the current values of the areas to be
i nt er changed.

(7) Information upon which to base a determination by the two

Secretaries that the interchange will facilitate |and managenment and
provi de maxi num use thereof for authorized purposes. *
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(8) Any other information or data that m ght be helpful to repre-
sentatives of the Department of the Arny in answering pertinent ques-
tions that may be raised by the commttees of Congress.

(9) Adraft of order of interchange prepared, in sextuplicate, in
coordination with representatives of the Forest Service for execution
jointly by the two Secretaries.

(10) Recommendations of the District and Division Engineers.

d. Relinquishment and Assunption of Possession. Upon notification
by the Chief of Engineers that an order of interchange has been publish-
ed, the DE will coordinate with local representatives of the Forest
Service, and the using service if appropriate, the exchange of custody
and accountability of the respective areas.

11-100. Procedure for Oher Transfers.

a. Applicability - Exceptions. This paragraph and paragraphs 11-
101 and 11-102 are applicable to all transfers of real and related
personal property to other Federal agencies by the Army and Air Force
except as provided above.

b. Authority to Execute.

(1) Secretaries of the Army and Air Force. Instrunents effecting
the transfer of fee-owned |and (except fee-owned land that has been
reported to GSA and is transferred at the direction of GSA) will be
executed at Secretarial level. The Secretary of the Arnmy, or his de-
signee, will execute instruments transferring Air Force land to other
Federal agenci es.

(2) Divison and District Engineers wll execute instruments trans-
ferring real property and related personal property to other Federal
agencies:  (a) which has been reported to GSA and which is transferred
at the direction of GSA; (b) |easeholds, easenents, and other |esser
interests in lands; and (c) buildings, fixtures, and other inprovenents.

11-101. Form of Inter-Agency Transfer |nstrunent.

a. Inter-agency transfer instruments will be prepared by the Chief
of Engineers in either nemorandum or letter form The instruments will
be prepared for signature of the Secretary of the transferring depart-
ment and will be addressed to the Secretary or head of the receiving
departnent or agency. The instrument will provide, as a mninum the
followng: citation of statutory authority for the transfer; statenent
as to whether the transfer is made with or without reinbursenent; *
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statement of the reinbursenent amount, if applicable; statement as to
whet her the requirements of 10 U S.C. 2662 have been net or that the
transfer is not subject thereto; statement as to the acreage of Iand
invol ved; and, by neans of an inclosure, a description of the property
being transferred. Based on the circunstances and nature of the pro-
perty, other appropriate data outlined below will be included in the

I nstrunent.

(1) Effective date of transfer (where right-of-entry has been
granted or custody transferred, this date will be used.)

(2) Restrictions, conditions, reservations and exceptions, as
necessary.

(3) Wen, where, how and by whomtransfer of physical possession
and accountability for the property will be acconplished.

(4) Location and proposed disposition of title papers pertaining to
t he property.

(5) Description of the land and copy of map depicting the property
and reflecting its relation to retained property, if any, and to encunb-
rances such as rights-of-way, easements, and |easehol ds.

(6) Instructions concerning paynent of rent where a |lease is
involved. The transfer will be conditioned upon assunption of al
obligations incurred in connection with the |easehold, including obliga-
tions to restore the prem ses.

(7) Instructions concerning renmoval and site restoration where
buildings or tinber, or sand and gravel or other separable property is
i nvol ved.

(8) Statement of source of title and cost of acquisition where |and
I's involved. Reservations and exceptions in and to the Governnent's
title and easenents and other rights in the property granted by the
Government will be stated with particularity.

(9) List and description of buildings and inprovenents and cost of
bui I dings and inprovenents not acquired with the |and

(10) Preference to excess or other directive making the property
available for transfer when instrunent is executed by District Engineer.

(11) Statenent of responsibility and reinbursement for utility
servi ces.
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(12) Reference to Report of Excess, Standard Form 118, where
property has been reported to GSA

(13) Other appropriate information.

b. The DE will provide the data outlined in a above to HQDA ( DAEN
REM WASH DC 20314 for use in preparing transfers to be executed at the
Secretariat level. The forwarding correspondence will contain suffi-
cient information for a full and conplete understanding of the
proposed transfer action, including an appraisal when reinbursenent is
required, together with other appropriate conments and recommendations.

11-102. Transfer of Custody and Accountability. The DE will transfer
custody and accountability or will coordinate the transfer, as approp-
riate. The DE will collect any reinbursement and obtain any rel eases
required. Were a leasehold is involved, the DE will furnish the trans-
feree a copy of the |ease and advice of the last rental paid and when
the next rent is due. Upon conpletion of the transfer, proper notice
will be given to the General Accounting Office, the lessor, and the
Finance Officer as to the responsibility of the transferee for future
rental paynments. This action will be initiated or conpleted pronptly
upon receipt of a copy of the executed instrunent, and a conformed copy
thereof will be furnished to HQDA ( DAEN- REP) WASH DC 20314.

11-103. Exchanges of Fee-owned Land and Easement Interests. The sta-
tutes identified in the follow ng paragraphs authorize the exchange of
Government -owned |ands and interests therein for private lands and |ands
owned by states, other non-Federal agencies, and their instrunenta-
lities. asa general rule, any exchange of |ands should be restricted
to lands of approximately equal value. Were the Governnent property
proposed for exchange has a value substantially in excess of the private
land to be acquired, the question of whether the transaction is truly an
exchange arises. In drafting relocation contracts, care nust be exer-
cised to insure that there is legal authority for execution of the
conveyance or easenent proposed.

11-104. MCA Acts. The annual military construction authorization acts
usual ly contain general authority for the acquisition,” by donation,
purchase, exchange of Government-owned |ands, or otherwise,” of |ands
and interests therein at specified installations or for specified nmli-
tary proposes. The annual acts nust be exam ned to determne that
specific authority exists to acquire land by exhange, unless a contem
pl ated exchange falls within the scope of one of the special |aws nen-
tioned in paragraphs 11-105 through 11-109.

11-105. Arny Mlitary and Air Force Lands - $50,000 Limtation. *
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a. 10 U.S.C. 2672 authorizes the Secretary of a mlitary department
to acquire land and interests in land by gift, purchase, exchange of
Government -owned |and, or otherw se, that

(1) The Secretary or his designee determnes is needed in the
interest of national defense, and

(2) Does not cost more than $50, 000.

b. 10 U S.C. 2672a authorizes the Secretary of a mlitary depart-
ment to acquire any interest in land, including by exchange of
CGover nent - owned | and, that:

(1) The Secretary or his designee determnes is needed in the
interest of national defense;

(2) Is required to maintain the operational integrity of a mlitary
installation, and

~ (3) Considerations of urgency do not pernit the delay necessary to
include the required acquisition in an annual Mlitary Construction
Aut hori zation Act.

11-106. Arny Civil Wrks Lands. The Secretary of the Arny is autho-
rized to exchange lands acquired for river and harbor and flood control
projects for privately-owned |ands required for such purposes (33 US. C
558b and 558b-1).

11-107. For MCA Fanmily Housing. The Act of 1 September 1954, Public
Law 765, 83rd Congress (68 Stat. 1119), as amended by Sec. 415 of Public
Law 968, 84th Congress, Act of 3 August 1956 (70 Stat. 1018) authorizes
the acquisition of real estate by donation, purchase, exchange of
Governnment -owned |ands, or otherwise, for "Mlitary Construction-Arny
Fam |y Housing at Mlitary Installations and Facilities."

11-108. Procedure for Exchange.

a. Each agreement for the exchange of real property should be
formalized by witten contract specifying the ternms and conditions of
the exchange, including, by reference to exhibits incorporated therein
or otherwise, the formand terns of the conveyance of the title to the
property to and from the Government. The agreenent, in the case of
relocation contracts, will be developed in accordance with ER 1180-1-1
(Sec. 73, ECI). Were an exchange of land or interests thereinis
considered desirable in the course of a condemmation proceeding, the
agreenent can be incorporate in a stipulation therein (Section IV,
Chapter 5 of this handbook).
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b. Submission to the Chief of Engineers of draft of conveyance.

(1) Conveyance will usually be executed by the Secretary or head of
t he agency involved (paragraph 11-131). To avoid inpinging on his
discretionary powers, the execution of any contract or agreement involv-
ing an exchange of real property interests must be approved in advancet
be deferred pending execution of the conveyance, or provide that the
terms and conditions of any grant to be made pursuant to the contract
will be subject to approval by the Secretary or agency head. It is
consi dered preferable that the contract contain a draft of conveyance as
an exhibit thereto and, where time will permt, be submtted to DAEN REM
for review prior to final execution of the contract in order to avoid
possible difficulties arising from subsequent disagreenent over terns
acceptable to the signatory of the Government's conveyance

(2) In submtting for final approval and execution the conveyance
of the Governnent's interest in land pursuant to a contract for
exchange, the follow ng data should be included to support the proposed
action:

(a) Description and map of the property to be conveyed

(b) Statement as to how and when the Government acquired title to
the property, the nature and extent of its interest therein, and a
statement of any encunbrance to which the property is subject and the
nature thereof, such as easements for road rights-of-way, utility lines
etc.

(c) A sufficient nunber of drafts of the conveyance to permt
distribution thereof to interested agencies and the grantee

(d) Two copies of the contract, option, stipulation in condemation
or other agreenent which provides for the proposed conveyance, or, in
lieu thereof, pertinent excerpts therefrom sufficient to clearly show
the nature and extent of the Government's obligation to execute the
conveyance

(e) Acitation of the statutory authority on which the execution of
the conveyance is to be predicated.

(f) Any additional information necessary to a proper understanding
of the proposed transaction

) When the exchange agreement is other than a relocation con-
tract, an appraisal report showing the relative fair values of the

properties to be exchanged.
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(h) A copy of the conveyance to be nmade to the United States, or
a statement by the Attorney Ceneral that an acceptable conveyance has
been executed and delivered to the United States, and that an opinion
ofdgood title has been made or it not required by regulation to be
made.

(i) Reconmendations of the Division and District Engineers.

11-109. Public Law 87-852 Easenents. P.L. 87-852, approved 23 Cctober
1962 (76 Stat. 1129), authorizes executive agencies to grant easements
on real property of the United States for rights-of-way or other pur-
poses on terms and considerations deemed necessary to protect the inte-
rest of the United States, with or wthout monetary consideration, or
ot her consideration, including any interest in real property. The Act
al so authorizes the relinquishment of legislative jurisdiction to the
State.

11-110. Disposal of Property in which the Mlitary Departnents have a
Continuing Interest Under Special Acts of Congress. General. Because
of the continuing interest of the departnents in the follow ng proper-
ties and in view of the determ nations under the Acts on which the

di sposal s are prenmised, properties that can be conveyed under authori-
ties discussed in paragraphs 11-111 through 11-114 are not considered

surplus or excess within the meaning of these terns as defined in the

Federal Property Act.

11-111. Highway Purposes. Title 23 U S.C 317 provides that upon
application of the Secretary of Transportation, land or materials may be
transferred to a state for the construction or maintenance of a right-
of -way for any highway adjacent to a CGovernnent installation. If,

within a period of four months after such application by the Secretary
of Transportation, the Secretary of the Departnment shall not have certi-
fied to the Secretary of Transportation that the proposed appropriation
of such land or material is contrary to the public interest or inconsis-
tent with the purpose for which such land or materials have been re-
served, they may be appropriated and transferred to the state for such
purposes. \Wen the need for such land or nmaterial ceases to exist, they
shall revert to the control of the department. This section applies

only to projects constructed on a Federal-aid system or under the

provi sions of Chapter 2 of Title 23 U.S.C. Usually applications for

hi ghway rights-of-way or the use of borrow material made under this Act
by the Federal H ghway Administration, Department of Transportation, on
behal f of a particular state can be and are nore sinply satisfied by the
i ssuance of a road easenent or a license to take borrow material. This
|atter procedure is also desirable in that controls necessary to satisfy
mlitary requirements may be retained. Title 23 U S.C. 107(d) directs
Federal agencies to cooperate with the Secretary of Transportation *
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in providing rights-of-way, including control of access, for the inter-
state highway system over lands and interests in |ands owned by the
United States.

11-112. Authorized Wdening of a Public H ghway, Street, or Alley.

40 U.S.C. 345c authorizes the conveyance, upon application, of such
interest in real property as is determined will not be adverse to the
interests of the United States, to the states or political subdivisions for
aut horized widening of a public highway, street, or alley. The convey-
ance may be made with or wthout consideration, and subject to terns and
condi tions deemed necessary to protect the interests of the United

States. Excepted fromthis authority is the conveyance of any interest

in real property that can be transferred under Title 23 of the

United States code (see paragraph 11-111), and to public lands in the
National Forest System

11-113. Airport Devel opnent.

a. Authority. 49 U S . C 1723 provides that

"(a) ...whenever the Secretary of Transportation determnes that
use of any lands owned or controlled by the United States is reasonably
necessary for carrying out a project for airport devel opnent under this
subchapter, or for the operation of any public airport, including |ands
reasonably necessary to meet future devel opnent of an airport in accord-
ance with the national airport system plan, he shall file with the head
of the department or agency having control of the lands a request that
the necessary property interests therein be conveyed to the public
agency sponsoring the project in question or owning or controlling the
airport. The property interest may consist of the title to, or any
other interest in, land or any easement through or other interest in
airspace. (b) Upon receipt of a request fromthe Secretary under this
section, the head of the departnment or agency having control of the
lands in question shall determne whether the requested conveyance is
inconsistent with the needs of the departnent or agency, and shall
notify the Secretary of his determination within a period of four nonths
after receipt of the Secretary's request. If the departnment or agency
head determines that the requested conveyance is not inconsistent wth
the needs of that departnent or agency, the departnent agency head is
hereby authorized and directed, with the approval of the President and
the Attorney General of the United States, and without any expense to
the United States, to perform any acts and to execute any instrunents
necessary to make the conveyance requested. A conveyance nay be made
only on the condition that, at the option of the Secretary, the property
interest conveyed shall revert to the United States in the event that
the lands in question are not devel oped for airport purposes or used *
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in a manner consistent with the terns of the conveyance. If only a part
of the property interest conveyed is not devel oped for airport purposes,
or used in a manner consistent with the terns of the conveyance, only
that particular part shall at the option of the Secretary, revert to the
United States.”

b. Approval. The requirement for approval by the President was
wai ved by Executive Order 12079 dated 18 Septenber 1978. The Attorney
General delegated his authority to approve to the Assistant Attorney
General, Land and Natural Resources Division, by Section 0.67 of Title
28 of the Code of Federal Regulations (Order No. 468.71 of the Attorney
General, Cctober 22, 1971: 36 F.R 20428). The instrument of convey-
ance nust cite authority for the waiver and the delegation as shown in
Suggested format of deed (Figure 11-3).

c. Requirements for Conveyance Instrument. Under authority dele-
gated by the Secretary of Transportation to the Federal Aviation Admni-
stration (FAA), when the Admnistrator of the FAA requests a conveyance
froma mlitary department, the instrument of conveyance requires the
foll owi ng provisions as covenants running with the land, binding the
grantee, its successors and assigns

(1) That the grantee will use the property interest for airport
purposes, and will develop that interest for airport purposes wthin one
year after the date of this conveyance, except that if the property
interest is necessary to neet future devel opment of an airport in
accordance with the National Airport System Plan the grantee wll
develop that interest for airport purposes on or before the period
provided in the plan or within a period satisfactory to the Adm nistra-
tor and any interimuse of that interest for other than airport purposes
will be subject to such ternms and conditions as the Adm nistrator may
prescri be.

(2) That the airport, and its appurtenant areas and its buildings
and facilities, whether or not the land is conveyed, will be operated as
a public airport on fair and reasonable terns, wthout discrimnation on
the basis of race, color, religion, age, sex, handicap or nationa
origin, as to airport enployment practices, and as to accommodations
services, facilities, and other public uses of the airport.

(3) That the grantee will not grant or permt any exclusive
forbi dden by Section 308(a) of the Federal Aviation Act of 1958 (49
U S.C 1349(a)) at the airport, or at any other airport now owned or
controlled by it. *
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(4) That the grantee agrees that no personal shall be excluded from any
participation, be denied any benefits or be otherw se subjected to any
discrimnation on the grounds of race, color, religion, age, sex, handicap
or national origin

(5) That the grantee agrees to conply with all requirenents inposed
by or pursuant to Part 21 of the Regulations of the Office of the Secretary of
Transportation (49 CFR 21) - nondiscrimnation in federally assisted
prograns of the Departnent of Transportation - effectuation of Title IV
of the Civil Rights Act of 1964

(6) That in furtherance of the policy of the FAA under this cove-
nant, the grantee:

(a) Agrees that, unless authorized by the Administrator, it wll
not, either directly or indirectly, grant or pernit any person, firm or
corporation the exclusive right at the airport, or at any other airport
now owned or controlled by it, to conduct any aeronautical activities,
including, but not linmted to, charter flights, pilot training, aircraft
rental and sightseeing, aerial photography, crop dusting, aerial adver-
tising and surveying, air carrier operations, aircraft sales and
services, sale of aviation petroleum products whether or not conducted
in conjunction with other aeronautical activity, repair and maintenance
of aircraft, sale of aircraft parts, and any other activities which
because of their direct relationship to the operation of aircraft can be
regarded as an aeronautical activity;

(b) Agrees that it will termnate any existing exclusive right to
engage in the sale of gasoline or oil, or both, granted before 17 July
1962 at such an airport, at the earliest renewal, cancellation, or
expiration date applicable to the agreenment that established the exclu-
sive right; and

(c) Agrees that it will termnate forthwith any other exclusive
right to conduct any aeronautical activity now existing at such an
ai rport

(7) That any later transfer of the property interest conveyed will
be subject to the covenants and conditions in the instrunent of convey-
ance.

(8) That, if the covenant to develop the property interest (or any
part thereof) for airport purposes within one year after the date of
this conveyance is breached, or if the property interest (or any part
thereof) is not used in a manner consistent with the terms of the
conveyance, the Administrator may give notice to the grantee requiring
himto take specified action towards developnent within a fixed
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period. These notices many be issued repeatedly, and outstanding
notices may be amended or supplenented. Upon expiration of a period so
fixed without conpletion by the grantee of the required action, the

Adm ni strator may, on behalf of the United States, enter, and take title
to, the property interest conveyed or the particular part of the
interest to which the breach relates.

(9) That, if any covenant condition in the instrunent of convey-
ance, other than the covenant contained in paragraph 7 above, is
breached, the Administrator may, on behalf of the United States, imed-
iately enter, and take title to, the property interest conveyed or, in
his discretion, that part of that interest to which the breach relates.

(10) That a determ nation by the Adm nistrator that one of the
foregoing covenants has been breached is conclusive of the facts; and
that, if the right of entry and possession of title stipulated in the
foregoing covenants is exercised, the grantee will, upon demand of the
Adm ni strator, take any action (including prosecution of suit or execut-
ing of instrunents) that may be necessary to evidence transfer to the
United States of title to the property interest conveyed, or, in the
Adm nistrator’s discretion, to that part of that interest to which the
breach rel ates.

d. Procedure for Conveyance. Upon receipt of a deed fromthe
District Engineer, DAENREM will submt the deed to the appropriate
Secretary for execution, and to the Assistant Attorney Ceneral, Land and
Nat ural Resources Division, for approval before returning it to the
District Engineer for delivery to the grantee.

1) The deed assenbly submtted will contain, in triplicate:

(
(a) The request fromthe Adm nistrator of FAA to the Secretary of
the mlitary departnment concerned;

(b) The reply fromthe Secretary involved to the Adm nistrator,
making the property available;

(c) The resolution by the appropriate governing body of the public
agency sponsoring the project in question indicating authorization for
acquisition by such agency and its concurrence with the terms and condi -
tions of the conveyance.

(2) Transmittal correspondence shall also set forth:

(a) The type and condition of the property, including inprovements_
acquired therewith or constructed since acquisition;
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etc., of the property requested by the agency fromthe date of its
original request to the present. [If so, details should be furnished
together with an appropriate amendatory resolution (in triplicate) by
the governing body of the sponsoring agency;
(c) Expenses of transfer. In view of the provision in the Act that

the conveyance will be nmade without any expense to the United States, if
land surveys are required the transferee agency will be required to pay
cost of making such surveys

11-114. Devel opnent of Public Port or Industrial Facilities.

a. Authority. Section 108 of Public Law 86-645 approved 14 July
1960 (33 U.S.C. 578) authorizes the Secretary of the Arny, after certain
determ nations are nade, to convey land which is a part of a water
resource devel opnment project to a state, political subdivision thereof,
port district, port authority, or other body created by the State or
through a conpact between two or nore States for the purpose of devel op-
ing or encouraging the devel opment of public port or industria
facilities.

b. Limtation. Only lands within a navigation project will be nmade
available for conveyance for these purposes.

c. Delegations, Rules, and Regulations. Pursuant to rules and
regul ations published in the Federal Register 11 March 1961 (26 F. R
2117-2118; 33 C F.R 211.141-211.147)

(1) The Chief of Engineers or the Director of Cvil Wrks has been
del egated authority to determ ne

(a) That the devel opnent of public port or industrial facilities on
land within a project will be in the public interest;

(b) That such devel opment will not interefere with the operation
and mai ntenance of the project;

(c) That the disposition of the land for these purposes under this
Act will serve the objectives of the project;

(d) I'f two or nore agencies file applications for the same |and
whi ch agency’s intended use of the land will best pronote the purpose
for which the project was authorized; and

(e) The conditions, reservations and restrictions to be included in
a conveyance under the Act.
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(2) The District Engineer has been delegated authority to:

(a) Gve notice of any proposed conveyance under the Act and afford
an opportunity to interested eligible agencies in the general vicinity
of the land to apply for its purchase;, and

(b) Determne the period of time in which applications for convey-
ances may be filed.

(3) Notice. The District Engineer shall give notice of the avail-
ability of any land for conveyance under this Act and afford an
opportunity to eligible agencies in the general vicinity of the land to
apply for its purchase (a) by publication at |east twice at not |ess
than 15-day intervals in two newspapers having general circulation
within the state in which the available land is located and, if any
agency of an adjoining state or states may have an interest in the
devel opnent of such land for public port or industrial facilities, by
publication at least twice at not less than 15-day intervals in two
newspapers having general circulation within such state or states, and
(b) by letters to all agencies who may be interested in the devel opnent
of public port or industrial facilities on the available |and

(4) Eiling of Application. Any agency interested in the devel op-
ment of public ports or Industrial facilities upon the available |and
shall file a witten application with the District Engineeer within the
time designated in the public notice. The application shall state fully
the purposes for which the land is desired and the scope of proposed
devel opnent .

(5) Price. No conveyance shall be made for a price less than the
fair market value of the land.

(6) Conveyance. Any conveyance of land under this Act for public
port or industrial facilities will be by quitclaimdeed in the form of
Figure 11-5, executed by the Secretary of the Arny.

d. Procedure.

(1) Proposals to convey land included in navigation projects for
devel opnent of public port or industrial facilities will be forwarded by
the District Engineer, through the Division Engineer, to HQDA (DAEN
REM, wth recommendations, and with the information required by para-
graph 11-19 of Section II, and such additional information as wll
enagle the Chief of Engineers to make the determ nations required under
c above

*
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(2) Upon receipt of notification fromthe Chief of Engineers that
the property is available for sale for devel opment of public port or
industrial facilities, the District Engineer shall give notice of such
availability in accordance with c(3) above. The public notice wll
follow substantially the guide format in Figure 11-4.

(3) If two or nmore applications are received fromeligible
agencies, all applications, with recomendations, wll be forwarded,
through the Division Engineer, to DAEN-REM for the determnation
referred to in c(1) (d) above

(4) Upon determ nation of the actual property to be included in a
conveyance, the fair market value thereof will be established by an
appr ai sal

(5) Upon the acceptance of an application, negotiations wll be
conducted at the price established by the appraisal. However, the
applicant will be advised that the price is subject to approval by the
Secretary of the Arny. This is necessary since the Secretary of the
Army has not delegated his authority to determne the fair market value
for conveyances under this Act. If public port facilities that can be
used in connection with proposed industrial facilities have not been
constructed in the vicinity, no disposal under this authority wll be
aut horized which does not provide for construction of public port faci-
lities.

(6) Upon conpletion of negotiations a quitclaimdeed follow ng the
sanple format in Figure 11-5 will be prepared and forwarded, through the
Division Engineer, to HQDA (DAEN-REM for execution by the Secretary of
the Arny, in accordance with the general procedure for subm ssion of
deeds for execution as outlined in paragraph 11-131.

11-115. Authority and Procedure for Disposal of Surplus

Property by DA to Eligible Public Agencies. FPMR Section 101-47.303-2
provi des that the disposal agency shall allow a reasonable period of
time for states, nunicipalities, and their instrumentalities, to perfect
a conprehensive and coordinated plan of use and procurenent of surplus
property in which they may be interested. This provision applies to
surplus property that can be disposed of by negotiated sale under the
special acts listed in paragraphs 11-118 through 11-122 for public

hi ghways, streets, and alleys under the Act listed in paragraphs 11-111
and 11-112, by transfer to the District of Colunbia under paragraph 11-
97, and under the individual agency negotiating authority of the Federa
Property Act, (40 U S.C. 484(e)3). A listing of the special acts, with
the eligible public agencies, and some guides for classification of
property for disposal are contained in FPVMR Section 101-47.4905. *
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11-116. dassification. Pursuant to FPVMR Section 101-47.303-1, any
item of surplus land not reported to GSA for disposal under the provi-
sions of Section V of this Chapter will be classified according to its
hi ghest and best use, e.g., industrial, comrercial, agricultural, or for
di sposal under the special acts referred to above. Were required by
the special acts, classification will be coordinated with the interested
Federal agency. The classification will be recorded on ENG Form 1825
(Real Property Cassification), with sufficient information to justify
the classification. Surplus property may be reclassified fromtine to
time whenever such action is deened appropriate. Based on its classifi-
cation, notice of the availability of surplus land for disposal wll be
given to public agencies eligible to procure such property as provided
in the followi ng paragraph.

11-117. Notice to Eligible Public Agencies. FPMR Section 101-47.303-2
and Section 101-47.308-1, et seq., provide a procedure of formal notice
to eligible public agencies of the availability of surplus land for
disposal. Notices are not required for property having an estimated
fair market value of less than $1,000, except where the disposal agency
has reason to believe than an eligible public agency may be interested
in the property. Notices as provided in this section wll be given for
all surplus airport property and surplus fee-owned |land for which the
Army is the disposal agency, that is classified for disposal under a
special act, or if there is reason to believe that a public agency may
be interested in acquiring the land by negotiation at its appraised fair
mar ket val ue under the Federal Property Act (40 U.S.C. 484(e) (3) (H.

11-118. Airport Property.

a. Eligible Transferees. The right to acquire surplus property
wi thout nonetary consideration for airport purposes, under 50 U S. C
1622(g), with the approval of the Administrator of GSA is linmted to
states, political subdivisions, municipalities and tax-supported
institutions. This is the proper statutory provision governing
transfers of entire mlitary airports to state or local agencies for
their use as public airports. The right of such transferees is subordi-
nate to the priority of Federal agencies to acquire the property for
their own use. Airport property will not be disposed of for any other
non- Federal use until every reasonsable effort has been nmade to dispose
of it for airport purposes.

b. Prelimnary Procedures.

(1) Request a determnation by the Adm nistrator of the FAA that
the surplus land is essential, suitable or desirable for the devel op-
ment, inprovenent, operation or maintenance of a public airport as
required by 50 U.S.C. 1622(g) (I). *
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(2) Upon receipt of a determnation by the Adm nistrator of FAA
furnish the FAA Regional Ofice with a description of the property, or a
copy of the Standard Form 118 if the property has been reported to GSA
for screening, together with a list of the operating and maintenance
equi pment available for disposal with the airfield, and request that a
survey under the Surplus Property Act be made and that, based thereon,
recomendations for classification of the property under the Act be
furni shed.

c. Cassification. District Engineers are authorized to approve
ENG Form 1825, Real Property Cassification, based on FAA recomenda-
tions. Generally, the reconmendations of FAA in regard to classifica-
tion of property, will be followed, except the following wll be
forwarded to DAEN-REM without final classification action: cases
involving reduction in land areas, runways, taxiways, etc.; controver-
sial cases; and cases where changes in the reservations, restrictions,
or conditions specified in the Act are reconmended by FAA, District
Engineers will not classify as airport property, property in excess of
that reconmended by FAA or property of which the highest and best use is
determned to be industrial. Were the District Engineer does not agree
with the report of FAA he will immediately submt conplete data setting
forth all objections to the report, together with his recommendations,
to DAEN- REM

d. Notice of Availability. Upon classification of the property as
airport property, notice of the proposed disposal wll be sent by certi-
fied mail to the political subdivisions, or nunicipalities in which the
property is located, and also to any other state, political subdivision,
municipality, or tax-supported institution which the District Engineer
has reason to believe nmay be interested in the property. A reasonable
time will be allowed eligible agencies to submt an acceptable applica-
tion. Figure 11-6 is a format for use in preparing the notice.

e. Advertising. The proposed disposal of airport property wll be
advertised in at least two newspapers of general circulation within the
state in which the airport is located. This advertising will insure
notification to political subdivisions, tax-supported institutions, and
others that the property is available. Property not classified as
airport property will be advertised in accordance with the applicable
requi rements for the type of property. However, the first advertising
of non-airport property adjacent to an airport will contain a statenent
that the property may be acquired under Section 13(g) of the Surplus
Property Act of 1944, as anended, for airport purposes, provided FAA
approves such acquisition.
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f. Form of Application. Public agencies desiring to acquire sur-
plus airport property will be required to submt an Application For
Airport Property (Figure 11-7). The application includes the provisions
of Section 13(g) of the Surplus Property Act of 1944, as anended. I|f
the applicant desires to enter and use the property prior to conveyance,
such other terms and conditions considered desirable and necessary
governing interim use of the property by the applicant will be
included. The application will be signed by the applicant and forwarded
to DAEN-REM for acceptance by proper authority in the Departnent.
Evidence of the applicant’s legal and financial ability to maintain and
operate the property, as proposed, will also be submtted with the

application.

g. Request for Mdifications in the Provisions of Section 13(g) of
the Surplus Property Act of 1944, as Amended. Should an applicant
request nodifications in the restrictions and conditions inposed by
Section 13(g) of the Surplus Property Act of 1944, as anended, the
application and all pertinent data, including the FAA report, wll be
forwarded to DAENNREM |f the requested nodification is approved, the
case will again be referred to FAA for its recommendation. |f FAA does
not concur in the nodification, the fact will be reported to DAEN REM
for further necessary action.

h. Personal Property. Non-industrial personal property of any
other nature or description made available for disposal with an airport
and located on it may be transferred with the airport on recomendation

by FAA

. Meetings with Public Bodies. Cose cooperation will be nain-
tained with FAA and its representatives will be invited to participate
in negotiations with public bodies in connection with transfer of air-

port property.

j. Land Survey. In the event that a property survey is required to
establish a correct metes and bounds description of the land to be
transferred as airport property, a survey will be provided by the pro-
spective transferee without cost to the Governnent.

k. Transfer Instruments. The type of instrument used in conveying
or transferring the Covernment's interest will vary according to the
type of property that may be involved, i.e., wholly Governnent-owned,

m xed owned and | eased, and |eased property. However, instruments of
conveyances will contain provisions required by the Surplus Property Act
of 1944, as anended. \here a lease is involved and it is from other
than the prospective transferee, such transferee will be required to
obtain a long term | ease on the |and prior to conveyance of the Govern
ment - owned i nprovenments. Execution of the |lease to the
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prospective transferee and acceptance of the application by the CGovern-
ment should be handled sinultaneously. Figure 11-8 is a format of
quitclaim deed covering fee-owned and |eased |and (Airport Property). A
quitclaim deed can be used to surrender |eased |and and convey the
inprovements and related personal property, or this can be done by

suppl emental agreenent to the |ease or other type of contract as

consi dered desirable in accordance with |ocal conveyancing practices.

| . Recordation. Al transfer instruments will be recorded by and
at the expense of the transferee.

m Conpliance. The Adm nistrator, FAA is responsible for
determ ning an enforcing conpliance of conditions and restrictions
contained in any instrunment of disposal of airport property, and is
authorized to reform correct, or amend any such instrument for such
action as deened necessary by him under applicable law. Care will be
exercised to furnish copies of the application, classification, and
instrument of conveyance to FAA so that it can properly performits
conpl i ance function

11-119. WIldlife Purposes

a. Authority. The mlitary departments, when acting as a disposa
agency, are authorized under the provisions of 16 U S C 667b-d. in connection
wth land and inprovements that: (1) can be utilized for wildlife conserva-
tion purposes by the agency of the state exercising admnistration over
the wildlife resources of the state wherein the real property lies, or
by the Secretary of the Interior; and (2) are chiefly valuable for use
for any such purpose and which, in the determnation of the GSA is
available for such use, to convey such property to such agency without
rei mbursement or transfer of funds if the management thereof for the
conservation of wildlife relates to other than mgratory birds, or to
the Secretary of the Interior if the property has particular value in
carrying out the national mgratory bird program Personal property
cannot be conveyed or transferred under this authority and only such
inprovements as the District Engineer determnes to be necessary for
proper execution of the applicant’s program may be conveyed

b. Notice of Availability. f property is considered by the
District Engineer to be valuable for wildlife conservation purposes, or
if interest has been shown in acquiring the property for that purpose
notice of availability should be given to the agency administering state
wildlife resources and to the Federal Fish and Wldlife Service if the
property has particular value in carrying out the national mgratory
bird program
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c. Cassification - Factors to be Considered and Determnations to
be Made by Disposal Agency. Should the property be classified as being
chiefly valuable for purposes other than wildlife conservation purposes,
such as agricultural, comnmercial, etc., the property may not be
transferred to any state or to the Department of the Interior, under the
authority cited in a above. However, should an application be received
for conveyance of the property for wildlife conservation purposes, and
the classification of the property indicates that it is chiefly valuable
for other purposes, the classification, all pertinent papers and the
application, together with the Division Engineer's recomendation, wll
be forwarded to HQDA (DAEN-REM WASH DC 20314. In addition to the determination that
the property is chiefly valuable for wildlife conservation purposes and
is available for such use, the Division Engineer wll determne, when
recomending that property be conveyed for such use, that the applicant
has the legal and financial ability to acquire, operate and maintain the
property as proposed, and will furnish information to DAEN-REM to
support his opinion. Wth proper safeguards, contaninated property can
be made available for use in the wildlife conservation program

d. Application. Any state desiring to make application for
property for wildlife conservation will be furnished copies of Applica-
tion For Real Property For the Conservation of WIldlife wth acconpany-
ing instructions for preparation (Figure 11-9). In evaluating the
application, the responsible District Engineer will request review of
the application by the Regional Ofice of the Fish and Wldlife Service,
Departnment of the Interior, and will obtain that Service's recomenda-
tion as to the value of the property for wildlife conservation purposes.

e. Instrument of Conveyance. An?/ instrument of conveyance of
property for wildlife conservation will contain the restrictions and
conditions required by 16 U S.C. 667b, c, d. A Sanple for convey-
ance of Land and Inprovements For Conservation of Wldlife, with the
statutory restrictions and conditions is provided as Figure 11-10.

f. Publication of Order. The order required to be published in the
Federal Register after disposal of the property under this authority
wi Il be processed for publication by the Chief of Engineers.

11- 120. Shrines, Menorials, or Religious purposes. Pursuant to the
provi sions of FPMR Section 101-47.308-5, when the Departnent, acting as
a disposal agency, determnes that a chapel may properly be used in
place, a suitable area of land may be sold with the chapel for use as a
shrine, menorial, or for religious purposes. The sale price of land for
this purpose will be its fair market value based on its highest and *
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best use as established by an apprasial. Deeds conveying lands for such
purposes will contain no restriction on the use of the land. Sale of
the chapel building will be subject to the procedure and terns and
conditions provided in Section X of this Chapter.

11-121. Power Transmi ssion Lines.

a. Authority. Pursuant to the provisions of Section 13(d) of the
Surplus Property Act of 1944, as amended (50 U S.C., App. 1622(d)), any
state, or political subdivision thereof, or any state or Covernnent
agency or instrumentality may certify to the disposal agency that a
surplus power transmssion line and the right of way acquired for its
construction is needed for or adaptable to the requirements of a public
or cooperative power project. \Menever any property is reported to GSA
for screening, it will be assumed that GSA has screened Federal agencies
for such purpose and no further screening with such agencies is
necessary. Property not reported to GSA for screening will be screened
in accordance with Section Il of this Chapter. Screening with the
appropriate state agencies wll be conducted in all cases.

b. Procedure. \henever a State, or political subdivision thereof
or state or Federal agency or instrumentality certifies that such
property is needed for or adaptable to the requirenments of a public or
cooperative power project, the property may be be sold for such utiliza-
tion at its appraised fair market value. In the event that a sale
cannot be consummated and the certification is not wthdrawn, such facts
will be reported to DAENREM in order that a deternmination of the action
to be taken maybe obtained fromthe Admnistrator, GSA. If no certifi-
cation from a state or Federal instrunentality as outlined above is
received after proper notice is given, the property may be disposed of
in the same manner as other excess or surplus real property.

11-122. Assignnent to Departnment of Health, Education, and Welfare
(HEW or Successor Agencies for Health or FEducational Purposes.

a. Authority. Under Section 203(k) (1) of the Federal Property Act
of 1949, as anended (40 U S.C. 484(k) (l)) the Administrator, GSA is
aut horized, under such regulations as he may prescribe and in his
discretion, to assign to the Secretary of HEW for disposal, such surplus
real property as is recommended by the Secretary of HEW as being needed
for school, classroom or other educational use, or for use in the
protection of public health, including research. The Secretary of HEW
I's authorized under Section 203(k) (1), subject to disapproval by the
Adm ni strator, GSA after notice to him from the Departnent of Health,
Education, and Welfare (HEW, to sell or |ease surplus real property for
such purposes. Pursuant to FPMR, Section 101-47.308-4, a military
department, when acting as disposal agency is authorized to assign *
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property to HEW for disposal for education or health purposes and to
di sapprove, within 30 days after notice, any transfer of property
proposed to be made by HEW for such purposes.

b. Notice to Department of Health, Education, and Wlfare or
Successor Agenci es.
When real property is reported to GSA for screening prior to disposal by
the mlitary department, notification will be given HEW by the GSA
Regional Ofice simultaneously with notification to the District
Engi neer that the property has been determned surplus to Federa
requirenents. The District Engineer will furnish such notification
directly to the appropriate regional representative of the Departnent of
HEW in the case of nonreportable real property inmediately after he
determnes that the property is surplus to Federal requirenents. Such
notification will include the followi ng information

(1) A brief description of the property in sufficient detail to
enable a determnation of its probable suitability for uses authorized
in Section 203(k) (1) of the Act.

(2) When the property may be inspected and where and how arrange-
ments nmay be made for inspection of the property.

(3) That the property will be withheld fromadvertisement for bids
for a period of 20 days fromthe time of the notification unless the
office submtting the notification is sooner informed in witing as to
whet her the property is needed for school, classroom or other educa-
tional use, or for use in the protection of public health, including
research. If within that tine notice is received of a known potentia
need, the property will be held for an additional 45 days or until a
certification of need or request for assignnent is received, whichever
occurs first.

(4) The District Engineer shall not give such notification to HEW
on surplus buildings and inprovements |ocated on surplus |easeholds where
their renoval fromthe site will increase the Government’s restoration
obligations under the lease. Were such a situation exists and GSA is
to screen the property prior to disposal by the Departnent, GSA shoul d
be advised to this effect. Were any surplus buiIdin?s and inprovenents
(on leaseholds or fee-owned land) are available for off-site disposal
notification will be given HEW (unless time restrictions prohibit as set
out in Sections Il and V) but the notification will include the same
restoration obligations as would be placed in a sale of the property to
a private party. *
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(5) During the 20-day period, action will be taken preparatory to
advertising the property for sale. Al inquiries received concerning
acquisition of the property for such purposes from the state, or |ocal
agencies, or qualified organizations, seeking the purchase of available
real property for health or educational purposes will be referred to the
appropriate field representatives of HEW If, wthin the 20 day period,
HEW shal | inform the District Engineer of any known potential require-
ment, the District Engineer will wthhold disposition until a certifica-
tion of need is received but not to exceed 45 days.

(6) Upon receipt fromHEWoOf a certification that the property is
needed for educational or public health purposes and a request from HEW
for assignment of the property, if the property is available for such
purposes, it wll be assigned by the responsible District Engineer by
letter addressed to the HEW office from which the request for assignnent
was received, citing the Act and GSA regulations as authority
therefor. A copy of such letter of assigment will be furnished to the
Regi onal Office of GSA

(7) When notification of the proposed disposal is received from
HEW subsequent to assignnent, if there is no reason for disapproval of
the proposed disposition, notice from the responsible District Engineer
to HEW of approval thereof is not necessary. Under Section 203(k) (1),
approval is automatically given in the absence of notice of disapproval
within 30 days fromthe date of notification of the proposed disposal.
[f in the request for assignment HEW furnishes the nane of the proposed
transferee and states that an application fromthe transferee is on file
and that the proposed use by the transferee is one authorized under
Section 203(k) (l), the District Engineer, in making the assignnent to
HEW may state that no objection is interposed to the proposed transfer
of the property.

(8) GSA has advised that it is not anticipated that the Corps of
Engineers, in acting as the disposal agency, would investigate each
request to it by the Departnent of HEW because to make such investiga-
tions in each case would clearly duplicate the function assigned to the
Departnment of HEW  Doubtful cases would only arise in connection with
property for which the highest and best use is industrial or commercial,
or where further study may be required by the Federal Governnent
concerning future requirenents for the property. In accordance with a
further suggestion by GSA, where there is a reasonable doubt as to the
propriety of an assignment to HEWor a proposed disposal by it, the
request will be referred to GSA for final decision. Such referrals wll
be made through DAEN REM .
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(9) The District Engineer making the assignnent of the property
will request HEWto furnish two copies of the sales contract. Upon
receipt of these copies, together with a request from HEW that the
property be transferred, custody will be given to the grantee or trans-
feree named in the sales contract.

11-123. Surplus Disposal to Private Parties. General

Paragraphs 11-125b through 11-130 cover general procedures for the sale
of surplus fee-owned land and easement interests and includes actions to
be taken prelimnary to proceeding with the appropriate sale procedures
set forth in Section XIV of this Chapter

11-124. Cottage Site Disposal.

Di sposal of lots for cottage site devel opment and use is authorized by
P.L. 84-999 (16 U S.C. 460e). No new allocations of land for private
cottage use will be made. The policy concerning phasing out of existing
cottage site areas is set out in ER 1130-2-400. The DE has del egated

authority to sell or lease cottage sites. Contract of Sale, ENG Form 3297-R,
wi |l be used.

11-125. Procedure.

a. Fee-owned land. \Wen fee-owned land for which the departnment is
acting as disposal agency has been found to be surplus to requirements
of the Federal Government, has been classified under paragraph 11-116
and disposal is not made to a state, political subdivision, etc., the
property will be offered for sale to the highest responsible bidder
except under special circunstances provided in Section XIV of this
Chapter.

h. Easements. Easenents that are readily assignable will be dis-
posed of in the same manner as fee-owned | and. Easenents w || usually
redi sposed of with land to which they are appurtenant. Easements may
be disposed of to the owner of land which is subject to the easenent
(the servient estate). A determnation should be nade as to whether the
di sposal should be with or without reinbursement to the Governnment on
the basis of all the circunstances and factors involved and with due
regard to the acquisition cost to the Government. The anount of such
rei mbursement should be the appraised fair market value of the
easement. In the case of disposal of an easenent acquired for the
deposit of spoil material a nmininmum charge of $225.00 will be inposed
where relinquishment is being acconplished for the benefit of the owner
of the servient estate and where no direct benefit will inure to the
Government. A statement as to the conmercial value will be made when
reconmendi ng an easement for disposal. The circunstances and factors
| eading to these determnations shall be documented and retained in the
files (FPMR Section 101-47.313-1).
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11-126. Appraisal. Under the usual circunmstances pronpt action will be
taken to appraise surplus property concurrently with its

classification. Appraisals will not be undertaken for property which
has been or is likely to be classified for disposal for any of the

fol l owing purposes: airport; wldlife conservation; public highways,
streets and alleys; disposal to the District of Colunbia; and property
assigned to HEW for disposal. Property that is to be disposed of for
other than the above listed purposes wll be appraised.

11-127. Disposal Plan for Fee-owned Land. A disposal plan will be nade
for each surplus property. It will include the District Engineer's
recomendation of the method or methods of disposal and the reasons
therefor; for exanple, whether inprovements or minerals and |ands shoul d
be sold separately; inprovenents cannibalized; whether the property
shoul d be subdivided; the media for advertising; and other pertinent
factors. In addition, the following will be included as part of the

di sposal plan:

a. Description and map of the |ands.
b. Description of buildings and other inprovenents.

c. Appraisal made in accordance with Chapter 4 of this panphlet,
unl ess exenpted by paragraph 11-126.

d. Information as to when, fromwhom and how the property was
acquired.

e. Information as to the estate which the Governnent has in the
| and, and reservations and exceptions in and to the CGovernnent’s
title. Qutstanding interests granted by the Governnent or reserved or
excepted in the acquisition of the lands will be stated with
particularity. The map or plat will delineate any grant, exception, or
reservation, such as telephone and telegraph, electric transm ssion,
oil, gas and water |ines.

f. Purchase price of land, buildings and inprovements acquired with
the lands, and the cost of buildings and inprovements, if any,
constructed by the United States.

g. If there is an indication of valuable mnerals, such statenent
will be made with full explanatory data.

h. Were the estimated value of the land together with inprovenents

and rel ated personal property is in excess of $1,000, the disposal plan
will be submtted to DAEN-REM for approval. *
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11-128. Disposal Plan for Easements. Wen reconmendi ng di sposal of a
surplus easenment the District Engineer will submit the follow ng:

a. Information as to when and from whom the easenment was acquired
b. The consideration paid therefor
c. ldentification of the installation to which it is appurtenant.

d. If the easement has no commercial value, the anmount that shoul d
be paid by the owner of the servient estate, representing a rebate on
the purchase price, or the amount paid for severance damages w || be
speci fied. (For exanple, if the easement was acquired for a 15-year
period and the price paid therefor was substantial and one year after
acquisition it is returned to the owner of the servient estate, an
effort should be made to obtain a rebate on the purchase price although
the easement has no commercial value. The same would be applicable to
the payment for severance damages).

e. If the owner of the servient estate or other prospective gran-
tee, is not willing to pay the appraised value in consideration of the
rel ease of an easenment acquired for a substantial consideration, al
action to release the easement will be held in abeyance until such tine
as an adequate consideration can be obtained for the release. Note the
m ni num payment for release of spoil easenents discussed in paragraph
11- 125b.

11-129. Sale and Conveyance. Sales procedure, including advertising
wi |l be in accordance with Section XIV of the Chapter. Normally
conveyance will be by deed, prepared and executed as provided in para-
graph 11-131.

11-130. Application of Antitrust Laws. Section 207 of the Federa
Property Act provides that real property and related personal property
with an aggregate total cost of $1,000,000 or nmore, or patents, pro-
cesses, techniques, or inventions, regardless of costs, shall not be

di sposed of until the advice of the Attorney Ceneral has been received
as to whether the proposed disposal would tend to create or naintain a
situation inconsistent with the antitrust laws. Prior to obligating the
Governnent on any such disposal, the District Engineer wll furnish
DAEN- REM i nformation the probable terms or conditions. DAEN-REM wi ||
use this information as the basis for a request to the Attorney General
for advice (FPMR Section 101-47.301-2).

11-131. Preparation and Execution of Deeds.
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a. Authority to Execute. Al conveyances of fee ownership and
other permanent interests in land which the Arny and Air Force have
authority to convey under the statutory authorities and del egation set
forth in this section of Chapter 11, will be executed by the Secretary
of the Arny, for Arny land, and by direction of the Secretary of the Ar
Force, for Air Force |land. Conveyances of surplus property that have
been assigned to HHS for disposal wll be executed by officers of that
depart ment .

b. Form of Deed or Instrument. Conveyances of fee-owned |and and
easements shall be by quitclaim deed prepared in conformance with |oca
law and practice except where it is found that another form of convey-
ance is necessary or desirable to obtain a reasonable price for the
property, or to render the title narketable, or for other reasons.
Appropriate recommendations will be forwarded to CDR USACE (DAEN REM
WASH DC 20314-1000. Forwarding correspondence should contain
information as to the requirements of local law for wtnesses,
acknow edgnent, authentication of acknow edgnent, and other specia
requirenents. The instrunent of conveyance should contain a statenent
that the requirements of 10 U S.C. 2662 have been met, or that the
conveyance is not subject to these requirenments

c. Authority for Conveyance. Authority for conveyance will be
recited in the granting clause. Conveyances under the Federal Property
Act will recite: “*** under and pursuant to the Federal Property and
Adm nistrative Services Act of 1949 (63 Stat. 377), as amended, and the
del egation of authority to the Secretary of Defense from the Adm nis-
trator of General Services Admnistration (41 CF. R 101-47.601) and the
redel egation of authority from the Secretary of Defense to the Secretary
of the Arny (Air Force) (20 F.R 7113).” Conveyances to states and
their instrumentalities under the special statutes, listed in paragraphs
11-115 through 11-122, wll recite the special statutes, as continued in
effect by the Federal Property Act and the delegations. Conveyances to
states for wldlife conservation purposes under Public Law 537, 80th
Congress (paragraph 11-119a) will cite the special act and recite that
the property has been determned surplus under the Federal Property Act
and delegations thereunder. Conveyances releasing the restrictions
contained in a flowage easement prohibiting the construction and
mai nt enance of structures for human habitation should cite as authority
for the conveyance the Federal Property and Admnistrative Services Act
of 1949 (63 Stat. 377) as anended, and the Federal Property Managenent
Regul ations (101-47.313-11).

d. Conditions in the Conveyance. The deed will contain the
reservations, restrictions, or conditions, required by: (1) the
directive which authorized the disposal; (2) any special acts under
which the property is conveyed; and (3) by any contract of sale,
agreement to extend credit, or relocation contract, pursuant to which
conveyance is made.
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e. Acceptance by Gantee. Were the instrument of conveyance
i mposes obligations on the grantee, the instrument will be executed and
accepted by or on behalf of the grantee prior to forwarding for
execution. If the grantee is a corporation or body politic, the
instrunent will contain a certificate attesting to the authority of the
officer executing the instrument to act for and bind the corporation or
body politic, and that his signature is genuine. \Were a resolution or
ot her special action is necessary to legally bind the grantee, a copy
wll be attached to the instrument.

f.  Execution of Deed.

(1) The Division Commander will forward to DAEN-REM a draft of the
deed, prepared in final form together with copies of as many of the
items |isted below as are appropriate depending on the nature and
purpose of the conveyance, any other information necessary for a
conpl ete understanding of the case, and the remarks and recommendations
of the Division and District Conmmander. Upon approval of the proposed
di sposal by DAEN-REM the deed will be forwarded to higher authority for
execution and returned to the District Commander for delivery and
distribution,

(2) Items to be forwarded with draft of deed proposed for
execution, as appropriate:

(a) Real Property Cassification, ENG Form 1825.

(b) Application or plan for use and procurenment wth recommend-
ations and determnations of other interested Federal agencies when the
conveyance is under one of the special acts listed in paragraphs 11-115
through 11-122.

(c) Disposal plans.

(d) Appraisal where not included in (c) above.

(e) Statenent on advertising conducted.

(f) Abstract of bids.

(g) Relocation contract or exchange agreenent.
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g. Distribution of Deeds. The District Commander will deliver
deeds, which will be recorded by or at the expense of the grantee.
Copies of the deed will be conformed by witing the follow ng on them
date and manner of delivery; date, time, and place of recordation in
public land records. Place copies in the Division/District Real Estate
Files. According to FPVMR Section 101-47.307-3, two confornmed copies
will be sent to any Federal agency charged with enforcement of
reservations, restrictions or conditions of the deed. A confirmed copy
will be sent to the holding agency.

11-132. Reserved.
11-133. Reserved.
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SECTION X.  DISPOSAL OF LEASEHOLDS AND
LEASEHOLD | MPROVEMENTS

*

11-134. Authority. — Surplus leasehold interests in real property are

di sposed of under authority delegated by the General Services Adnini-
stration (GSA) to the Department of Defense (DOD). DOD has redel egated
this authority to the mlitary departnents. DEs, within the |imts of
the authority delegated, have been authorized to termnate |eases,
execute agreements in settlement of restoration obligations, and perform
necessary restoration work required by lease terms, directly or by
contract, in accordance with the provisions of this section. Exceptions
are where: (a) under the terns of the |ease the |easehold is transfer-
able to third parties or Government-owned inprovements on |eased airport
or other special types of |eased property have an in-place value to the
lessor for airport or other special purposes; or (b) the |easehold or
Gover nment - owned i nprovenments may be disposed of to eligible public
agenci es under special statutes (FPMR 101-47.4906), in which cases the
procedures provided in Section IX will be applied to the extent applic-
able. Disposals within the scope of the above exceptions require the
prior approval of DAEN REM

11-135.  Procedure for Termination of Leases. \Wen |eased prenises are

no longer required for use by the CGovernnent, a notice of termnation

will be given to the lessor in accordance with the terms of the |ease,
effective as of the date of vacation. The termination notice will be
served sufficiently in advance to allow time for conpliance by the
Government with ternms of l|eases providing for removal of inprovements

and restoration of premses. \Were a |ease does not contain provision

for continuing renewal w thout notice and will automatically expire, the
Government is not required to give notice when it intends to surrender

the prem ses at the expiration of the |ease. However, the |essor
should be informed, as far in advance as possible, of the Department’s
intention to vacate,in order that he may plan for a new tenant for
other use of the premses. Were a |ease provides for a continuing

renewal without notice, the DE will ascertain in advance of the beginn-

ing of each fiscal year whether the using service has need during the fiscal
year for the premses. \Men the premises are no longer required, a notice of
termnation will be served in accordance with the terns of the lease. In the
event the |ease does not provide for termnation by the Governnent, but the
lessor will consent to termnation, either inits entirety or partially, a
suppl emental agreement should be entered into to termnate or anend the

| ease as of the date the premses will be vacated, Government inprovements
removed, and restoration conpl eted.

a. Forms of Notice of Termination. \Were |eases provide for rest-
oration, Notice of Cancellation (Restoration) will be prepared in sextu-
plet in accordance with Figure 11-11. Figure 11-12, Notice of *
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Cancel lation, will be used for |eases which do not provide for
restoration or for |eases where witten notice requiring restoration
has been submtted by the lessor prior to termnation. Notice of
termnation will be prepared on the letterhead of the DE concerned, who
wll assign his own formletter nunber.

b. Manner of Serving. Notice of Cancellation. The Notice of
Termnation nust conformto requirements of state law, and will, when-
ever possible, be served personally upon the lessor. In some states, to
be legally effective personal service is mandatory, unless expressly

wai ved. The lessor will be requested to execute the acknow edgment of
recei pt of notice on the form Were the service is effected by
registered or certified mail, a return receipt will be requested and a
sufficient number of days (in addition to the stipulated period of
notice) will be allowed for transm ssion and receipt of notice. The
return receipt properly signed will be evidence that full notice re-
quired by the lease has been given. Should the owner refuse or fail to
acknow edge receipt of the notice, the officer serving the notice wll
so certify thereon, giving the date and method of service. |In the case
of an absentee lessor, where time will not permt use of certified or
registered mail for effecting service, notice will be given by telegram
to be delivered, not telephoned, to the addressee. In the case of
notice by personal service, any available Arny facility or personnel in
the lessor’s locality may be used.

c. Distribution of Notice of Ternmination. The original notice of
termnation will be delivered to the |essor; one copy to the finance and
accounting officer who pays the rental; one copy to the using service;
and one copy to the DE office files.

11-136. Vacation and Protection of Premses. The DE will take action
to insure that the premses are vacated by the using service on or
before the date specified in the termnation notice (or the date of
expiration of the |ease where formal notice is not required), and wl|
assure provision is made by either the using service or the DE as
appropriate, for proper protection of the property pending the transfer
of custody to the lessor pursuant to Section VI of this Chapter and AR
405- 90.

11-137. Joint Survey of Premises.

a. When Required. As soon as practical after restoration is re-
quested by the lessor, a termnal condition report to reflect the condi-
tion of the |eased property as of the termnation of the |ease, and a
termnal survey to determne the extent of restoration required, if any,
will be prepared. The lessor will be invited to have his estimators
acconpany the survey party. The lessor’'s estinmates of restoration *
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costs should be obtained pronptly, and included in the ternmnal survey
for purposes of conparison in accordance with paragraph 11-144c. Survey
and condition reports will not be limted to items for which the |essor
specifically requests restoration, but will include all items which the
DE determines should be restored in order to fulfill the CGovernnent’s
obligation under the |ease.

b. Contents. The report will show, in detail, the work itens
necessary to place the premses in as good a condition as they were at
the time they were taken over by the Government, as disclosed by the
survey and condition report nade at that time, reasonable and ordinary
wear and tear, danmages by the elenments, or circunstances over which the
Government has no control, excepted.

c. Housing Leases. The tenant of |eased housing is personally
responsi ble for damage to the property, beyond reasonable and ordinary
wear and tear, resulting fromhis acts, the acts of menbers of his
famly, his invitees and |icensees. Restoration of |eased housing
therefor should be coordinated with the using service to ninimze pay-
ments for repairs which are the obligation of the Covernment's tenant.

11-138. Limts on Government Cbligation to Restore. The standard |ease
forms may provide that the Government will, if stipulated notice is
given by the lessor, restore the premses to as good a condition as they
were in at the tine of entering into possession, reasonable and ordinary
wear and tear, and damages by the elenents, or circunstances over which
the Covernnent has no control, excepted. This requirenent is subject to
certain linmtations.

a. Restoration Not to Exceed Fee Sinple Value. The cost of rest-
oration, or settlement in lieu thereof, will not exceed the fee sinple
val ue of the property restored to the condition that existed at time of
entering into possession, reasonable and ordinary wear and tear, and
damages by the elenents, or circunmstances over which the Governnent has
no control, excepted. The valuation should be fixed as of the time of
termnation of the |ease

b. Where Estimted Cost of Restoration Exceeds Dinminution in
Value. When it appears that the estimated cost of restoration substant-
ially exceeds the dimnution in the value of the premses, occasioned by
the Governnment’s use and the danmage therefrom an appraisal wll be made
of the present value of the property in its unrestored condition and a
separate appraisal will be made of the present value of the property,
assuming restoration is acconplished as provided in the |ease. The
difference between the unrestored and restored value, as determ ned by
conparison of the appraisals will be the anount of dimnution in the
val ue of the lessor’s property and will be the maxi num amount of
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the restoration obligation. As to the neasure of damages to be used in
establishing the Governnent's restoration obligation under |eases which
contain the standard restoration provision, the Conptroller General
decided that, “This office would not be warranted in concluding that any
greater anmount could be legally expended for restoration or paid to the
lessor in lieu thereof than the anount by which the market value of the
prem ses has been dimnished” (28 Conmp. Gen 206). As a corollary,
restoration, or payment in lieu thereof, is not authorized where Govern-
ment inprovements enhance the value of the property. Representatives of
the General Accounting Office have advised informally that it is not the
intention to have appraisals made of the before and after value in each
instance and that the lack of such appraisals will not be the cause for
questioning a restoration settlenment. It is considered, however, that
where the estimated cost of restoration is a substantial amount in
conparison with the value of the property covered by the |ease, such
apprai sals should be nade. Qbviously, however, it would not be to the
Governnent's advantage to make appraisals where the estimted restora-
tion cost is small.

11-139. Requirenent for Notice by Lessor. Odinarily, notification hy
the lessor of his intention to require restoration of the premses is,
when required by the terms of the |ease, a condition precedent to any
obligation on the part of the Government to restore and is a vested
contract right which no part of the CGovernnent has authority to give
away or surrender (16 Conp. Gen 92; Sinpson vs. United States, 172 U.S
372; United States vs. Anerican Sales Corp., 27 F. 2d 389, affirned in
32 F. 2d 141, certiorari denied, 280 U S. 574; Pac. Hardware Co. vs.
United States, 49 . CL 327, 335). However, it has been held in the
case of Smth vs. United States, 96 Ct. CL 326, that a formal witten
notice of demand for restoration mght be waived, provided know edge of
the lessor’s intention to require restoration was conveyed to the
Government orally or by inplication at, or prior to, the time required
under the terns of the lease. In opinion B-48678, 10 April 1945, the
Conptroller Ceneral expressed the following views along this 1line

a. In leases containing to provisions for termination by the
Governnent prior to the end of the term and which require 60 days
witten notice of demand for restoration, a supplenental agreenent
relinquishing space prior to the end of the term which contains a
stipulation excepting restoration from the provisions of the release
may be reqarded as notice to the Governnment of the lessor's intention to
require restoration and an otherw se proper claimfor restoration my be
consi dered where the entire transaction is in the interest of the United
States. *
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b. In leases which require 30 days witten notice of ternination
and 30 days notice of demand for restoration, waiver of termnation
notice by the lessor would constitute sufficient consideration to suport
a waiver of restoration notice by the Government where the effect of
wai ving the notices would be to protect nore adequately the Governnent's
interest through inmediate termnation of the |ease

c. Cenerally, in leases which require 90 days witten notice of
demand for restoration and 30 days witten notice of termnation, if it
is determned administratively under the particular facts, that the
failure to give restoration notice until receipt of termnation notice
does not affect the merits of the claimfor restoration, or operate to
the prejudice of the United States, an otherwi se proper claimfor resto-
ration may be consi dered.

d. As a general rule, in leases which require 30 days witten
notice of termnation and 30 days witten notice of demand for restor-
tion, notice of demand for restoration given within a reasonable time
after receipt of termnation notice would be sufficient and, in this
connection, a few days delay would not be regarded as unreasonabl e.
Where restoration is predicated on other than strict conpliance by the
lessor with requirements of the lease relative to notice requiring
restoration, the facts will be clearly stated in the restoration
assenbl y.

11-140. Items Excluded from Usual Restoration Obligation. Damage to
the following items will not ordinarily be restored as under the stand-
ard provisions of the lease it will be attributable to reasonable and
ordinary wear and tear, damage by the elenents, or damages by circum
stances over which the CGovernment has no control. (However, where the

| ease requires the Government to maintain the interior or exterior, or
both, such of the items as the Governnent is obligated to repair during
the term of the lease should be included in the restoration if they have
not been maintained adequately by the CGovernment and are not in the
required condition upon the termnation of the |ease.)

a. Foundation work.

b. Waterproofing or nenbraning.

c. Exterior tuck pointing.

d. Ceaning or repair of catch basins, cesspools, or manhol es.
e. Repair of:

(1) Interior unfinished walls. *
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(2) Unfinished hollow tile, concrete block, or gypsum block walls.

(3) Floor joints, roof trusses (including roof boards and roofing),
and framng tinbers (including studs, sheathings, and exterior surface).

(4) Insulating materials in walls necessitated by |eakage in walls
or roofs.

(5) Damage to plaster caused by |eakage in wall or roof.

(6) Wndows and floors, where the damage is caused by elenents or
I nadequat e hinging, counterweighing, caulking or sealing.

(7) Sheet netal such as eaves, gutters, downspouts, flashings,
hi ps, valleys, skylights, ventilators, and netal ceilings.

(8) Structural steel or iron.

(9) Fire escapes.

(10) Heating systemns.

(11) Plumbing systemns.

(12) Ventilating systems and air conditioning systens.
(13) Power Plants.

(14) Electric wring.

(15) Lighting fixtures (or replacement).

(16)  Sprinkler systems.

f. Settling or subsidence.

g. Qther structural repairs to buildings or equipnent.

11-141. Nature of Required Restoration. Restoration by the Governnent
wll ordinarily include the follow ng:

a. Wear and tear beyond that which is reasonable and ordinary.
b. Damage due to negligence by Government personnel.

Cc. Restoration or reinstallations necessitated by alterations or
removal s by the Governnent. *
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d. Neutralization of unexploded bonbs or artillery projectiles,
disposition of mlitary scrap, and decontam nation of chemcally con-
tamnated [ ands or inprovements. (See Section XIII of this Chapter).

11.142. _Mnor_Restoration Cases - Determ ning Extent of Restoration
Requi r ed.

a. In mnor restoration cases, ENG Form 1440A-R, Joint Term na
Condition Survey (Figure 11-13) will be used. The Governnent repre-
sentative, in these cases, will also make a detailed investigation as to
the extent of damages, cost of repairs, and other factors sufficient to
properly conplete and sign ENG Form 14401B-R, Cost of Restoration. (Figure
11-14). In order to effect economes, the DE may arrange for the utili-
zation of the services of the Facilities Engineer or the using service
to performjoint termnal condition surveys. Such use, however, shoul d
be coupled with issuance of proper instructions for guidance of the
respective personnel. A restoration case is considered to be mnor
under the followi ng conditions:

(1) The initial cost of CGovernment inprovenents or alterations did
not exceed $5,000; and

(2) The net sal vage val ue of Governnent inprovenents remnaining does
not exceed $1,000; and

(3) The cash payment to the lessor in lieu of restoration does not
exceed $1,000; and

(4) The lessor has agreed to accept a cash settlement in lieu of
physical restoration.

b. Preparation of ENG Form 1440-R Use of ENG Form 1440B-R is
prem sed upon the ability of the field investigator to adequately ana-
lyze conditions and develop sufficient supporting data as to the cost of
the itens of restoration involved. Wile this formis considered self-
expl anatory, the following is to be noted

(1) The procedure hereunder envisions the use of both ENG Form
1440A-R and ENG Form 1440B-R, which conpl ement each ot her

(2) The use of ENG Form 1440B-R for estimating restoration costs
does not waive the requirenments for a proper evaluation of the
Government’s restoration obligations either as to the legal principles
or as to the proper neasure of danages.

(3) Distribution of these forms, together with any supporting

exhibits, will be acconplished in the same manner as set forth in 11-
150b bel ow, *
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11-143. Myjor Restoration Cases - Determning Extent of Restoration
Requi r ed.

a. Engineer Estimate and Appraisal. Any restoration case not

covered by the definitions of mnor restoration case in paragraph 11-
142a above is a mmjor restoration case. A conplete engineer estimte
and appraisal will be prepared by the DE for use in negotiating a cash
settlenent, or to determne the cost of restoration, if the work is to
be perforned by the Government. ENG Form 1440-R, Cost of Restoration,
(Figure 11-15) will be used for this purpose. A copy of this formwll
be transmtted to the General Accounting Office in support of settle-
ments made with [andowners in the case of mlitary property and contains
the mninum data required by that office. Such transmttal is not
required when civil works property is involved. 1In order to afford a
measure of flexibility, ENG Form 1440-R is divided into five parts, each
relating to specific factors, to be used as conditions may require.

b. Preparation of ENG Form 1440-R_ Conments and instructions for
preparation of ENG Form 1440-R are contained in the follow ng paragraphs
which are keyed to the item nunbers on the Recapitulation sheet, Part |
of the form

(1) *“1" to “6” Self-explanatory.

(2) *“7.0iginal Cost (Actual or Estinmated) of Government-owned
i nprovenents, fixtures and alterations: (Part 4).” The Ceneral Ac-
counting Office requires that, in all cases involving the relinquishnent
of Government-owned inprovements to lessors in lieu of restoration, and
in any other cases where a contract is entered into between the
CGovernment and another party to transfer inmprovenments, the original cost
of the inprovenents be given. |If not ascertainable, an estimate should
be submtted. In exceptional cases, where, because of the circunstances
or expense of the work involved, neither the original cost nor a reason-
ably accurate estinmate can be given, an explanation of the facts and
circunstances is required. Wiere structures have been built under
contract, or inprovements made under contract, a citation to the con-
tract under which the work was performed should be submtted with the
original cost statement, estimate, or explanation.

(3) “8. Estimated Market Value, (Value in place of Governnent-

owned inprovenents, fixtures, and alterations) : (Part 4).” An estinate
will be made of the current market value of the buildings or inprove-
ments in place. |In those cases where it is indicated that the

Gover nment - owned buil dings or inmprovenents located on |eased |ands may
materially enhance the value of the |eased site, an appraiser wll
estimate the market value of the fee title to the leased area in its
unrestored condition. He will also separately estimate the market

*
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value of the site, assuming restoration as provided in the existing

| ease. The difference between the fee title value and restored |and
value will be reported as the “value in place” of the inprovenents to be
sold or otherwi se disposed of. “Value in place” is defined as the
amount by which the inprovenments involved enhance the narket value of
the leased site. This value will serve to establish the top sales price
expectancy in negotiations with the |andowner.

(4) “9. Goss Salvage Value of Government-owned property: (Part
4)". The “gross salvage value” is the highest price obtainable in the
open market for GCovernnent-owned inprovenents when sold for use else-
where than on the |eased premnises, assuning that no expense to the buyer
is involved in the dismantling and/or removal of the inprovenents from
the |eased property to the nearest probable market or location of future
use. The estimate of gross sal vage val ue shoul d be nade in accordance
with established property appraisal procedures. Because market demand
usual ly deternmines the highest and best use to which the conponents of a
group of inproverments will be put (e.g., whether a building will be
worth nore on the market for rimng intact to a new site for continued
use as a building, or worth nmore as a stockpile of used construction
material), it is inmportant to consider not only prevailing market prices
and denmand for used construction naterials in the vicinity by contacting
sources such as local building trades, wecking conpanies, used material
dealers, etc., but to also give consideration to possible interest by
house noving and construction conpanies and individuals who night uti-
lize inprovenents intact. Due consideration should also be given in
making the estimate to the effect that such facts as the original cost
of the inprovenents, the original cost of the naterials therein, and the
deterioration or depreciation of the materials in place mght have upon
the market val ue.

(5) “10. Estinmated Cost of Dismantling and/or Renoval of
Gover nment - owned Property: (Part 4).” The estinated dismantling cost
and/or cost of removal will be itemzed in the appropriate colum oppo-
site the itemzed listing of inmprovenents on the ENG Form 1440-R (Part
4), and the total will be reflected on the recapitulation sheet (Part
1). The dismantling cost is the ambunt of expenditure necessary to
acconplish dismantlement in a manner providing the greatest net return
to the Government. Net return is the value of the inprovenents when
detached or disnantled, |ess the cost of dismantling or detaching, and
less the cost of renoval. The cost of removal is the cost of noving the
detached or dismantled inprovenents to the nearest probable market or
the nearest installation of the Departnment having adequate storage
space. In cases of frame buildings having concrete or sinilar perm
anent-type floors or foundations, the cost of renoval of such floors or
foundations will not be included as an item of dismantling and/or

renoval cost. Instead, it will be treated as an itemin the *

11-82



ER 405-1-12

Change 12
27 Cct 80

*

estimatd “Cost of Restoration other than Cost of Dismantling and
Removal ” (ltem 12). In devel oping estimates of gross sal vage val ue and
costs of dismantling and/or renoval, inquiry should be made of
experienced tradesmen, used material dealers, wecking contractors,
etc., famliar with the local narket for the types of materials and
services involving the current costs of |oading, hauling, unloading
cl eaning, stockpiling and other economic factors contributing to the
current local narket value of simlar materials in useable form

(6) “11. Estinmated Net Sal vage Val ue of Governnent-owned
Property: (Part 4)”. This anount is obtained by subtracting the esti-
mated cost of dismantling and/or removal (lItem 10) from the estimated
gross salvage value (Item9).

(7) “12. Cost of Restoration other than Cost of Dismantling and
Renoval : (Part 3)". Frominformation devel oped by the joint survey of
the property, paragraph 11-137 above, it is the responsibility of the
real estate officer, or his representative, to advise the personnel
responsible for preparing the restoration cost estimate of the itens
which will require restoration, repair or replacenent under the terms of
the lease. A brief statement as to the probable cause of danmage, in
excess of ordinary wear and tear, or resulting from other than circum
stances over which the Governnent has no control, will be included in
the supporting data

(8) “13. Total Cost of Restoration: (I'tem 10 plus Item 12)". The
estimates of cost under Itens 10 and 12 will be based on sound estimat-
ing practices generally enployed for the type of work involved. The
estimates will be predicated on performance of the work by contract and
therefore, consideration will be given to justifiable allowances for
contractor’'s profits, insurance, enployees conpensation payments, and
over head.

(9) “14. Net Cost of Restoration: (Item9 mnus Item 13)”. In
those cases where the cost of disnmantling and/or renoval of Governnent-
owned inprovenents (as defined in Item 10), and the other costs of
restoration (as defined in Item 12), exceed the gross salvage value (as
defined in Item9), the difference is a mnus quantity and constitutes
the maxi mum anmount of noney which the Governnent can pay the lessor, in
addition to transferring all inprovenents to himin lieu of restoration
and paying rent during the estinmated period of restoration (provided
such inprovenents are not considered to have an “in place” value). If
this is a plus quantity, it represents the nininum anount of cash that
the Governnent can accept fromthe |essor after transferring to him all
itens of property or equipnent shown in the report, less the allowance
for rental during the estimated period of restoration

*
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(10) “15. Approximate Tinme Required for Actual Salvaging and
Restoration Operations”. So long as the owner is deprived of use of his
property he is entitled to rental stipulated in the lease. A fair
al lowance will be made in a settlenment with the lessor to cover a rea-
sonable tine required to fit the prenises for use. If all inprovenents
are to be left in place, it may well be that no allowance for renta
will be required by the lessor for time required for salvaging.

11-144. Negotiating Restoration Settlenents. Negotiated settlements in
lieu of performance of actual restoration work by the Covernnment are
ordinarily favored because they npbst satisfactorily achieve the objec-
tives of fulfilling the Government’'s obligations under the lease in the
most efficient and economical manner, recouping the greatest amount of
the Government's investnent in inprovements to |eased property and

mai ntai ning good public relations in the acquisition and disposal of

| easehol ds. However, because of variable circunstances, this principle
cannot be stated as an inflexible rule applicable to every case. It is
the responsibility of the DE to carefully consider all possible
approaches within the scope of this chapter and select the best course
of procedure in each case

a. Financial Linmtations Wich preclude Actual Restoration. In
view of the limtations of the Government’'s restoration obligations to
amounts not in excess of the fee value of the |leased property, or the
difference in values of the |eased property with and without restora-
tion, actual performance of restoration work is precluded where these
anounts woul d be exceeded, and a settlenment in lieu of restoration is in
order in amunts not to exceed the limtations indicated.

b. Settlement Where Property Enhanced in Value by |nprovenents
Where the |eased property has been enhanced in value by the Governnent’'s
i nprovenents, no restoration should be perforned nor paynent by the
CGovernnent made in lieu thereof. Instead, effort should first be made
to obtain fromthe |essor a cash paynent to the Governnent equal to the
in place value of the inproverments, together with a full release of the
Governnent from any restoration obligations. If the lessor is not
willing to pay the in place value, but will offer a lesser anpunt in
excess of the estimated net salvage value, settlenent may be reached on
that basis. If the lessor will not agree to make payment of any anount
or will offer only an amount which is |ess than the net salvage val ue of
the inprovements, consideration should be given to selling the inprove-
ments for renoval and acconplishing any remaining restoration by paynent
in lieu thereof or by actual performance of the work. |If it becones
necessary or advisable to arrange for separate sale of any or all of the
i mprovenents, the sale should be acconplished in accordance with Section
XIV. The terns of sale in such case will require the removal of the
i nprovenents on or before the expiration or ternmination of the |ease *
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and contains any other special requirenents applicable to the particular
case, including site restoration. Bids received should be conpared with
the highest price offered by the lessor, due consideration being given
to the cost of restoration, if any, which would renmain after removal of
the inmprovenents. It nust always be borne in nmind that the disposition
of pubic property to private parties must be at prices which can be
shown to be in the best interests of the Governnent.

c. Reaching Agreement on Estimates of Cost. The terminal survey
and condition reports specify the Items to be restored and the lessor’s
estimate of cost. Those itens reflected on the ENG Form 1440-R (Part 3)
afford conparison between the lessor’s and the Government’s estimtes.
Wiere there is a variance in the estinmates and the |lessor’s total esti-
mate is lower, effort will be made to settle on the basis of his esti-
mate. If the lessor's overall estimate is higher than the Governnent’s,
effort will be nade to reach agreenent on acceptance of the CGovernment’s
total estimate. If the lessor’'s estimate is substantially higher on
specific items, it may be desirable to disclose the basis on which the
Government’s estimate is predicated in order to denonstrate its reason-
abl eness. The Covernnent’s estimate of cost for itenms of restoration
maybe made available to the |essor upon request. Wen the |essor
requests items of work not shown on the Government’s estinmate, careful
consideration will be given to his request, further inspection of the
prem ses nmade, when necessary, and a determnation made as to whet her
the Government is obligated under the lease to performthe work. If no
liability is determined to exist, the lessor will be fully inforned as
to the reasons for noninclusion in the estimate. If liability is deter-
mned to exist, the estimate will be adjusted accordingly. In any case
where the existence or extent of the |legal obligation of the Government
to restore is questionable, the DE will submt the facts, in witing, to
DAEN- REM together with his recommendation. No |ease restoration settle-
ment will be allowed to become involved in litigation or formal clains
procedure without the matter having been submtted to DAEN-REM for
review. When a satisfactory cash settlement by the Governnment cannot be
negotiated, the DE is authorized to performthe actual restoration work

11-145. (dains for Loss or Danage of Personal Property. In some cases,
owners have been allowed to store personal property, owned by them or
under their control, on prenises |eased from such owners by the Covern-
ment, the personal property not being covered by the |lease. The roons
in which this property was stored have been broken into and, upon term -
nation of the lease, it has been found that nuch of the property is
damaged or is mssing. Unless the |ease specifically places sonme re-
sponsibility on the Government, payment for such damaged or missing
property cannot be included in restoration settlenments for payment. In
the event the lessor refuses to sign a full release, a provision nmay be
included in the supplemental agreement releasing the Government from *
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all liability except for clains for danmge, |o0ss, or destruction of
personal property stored on the |eased prenises and not covered by the

| ease, and the lessor advised that he may subnit a claim for the anounts
whi ch he considers due him

11-146. Rent During the Period Required for Restoration. A sufficient
period of time for performance of the restoration, comrencing on the
date premises are vacated by the Governnent, will be specified in the
Government’'s estimate, and rent allowed in the settlement during such
period to the extent that the lessor is actually deprived of beneficial
use. If there is an outstanding mai ntenance and operation contract with
the lessor, contained in either the lease or in an independent instru-
ment, which fixes conpensation in addition to the rent, the settlenent
agreenent with the lessor will include the rent and such part of the
conpensation for maintenance and operation as will be necessarily in-
curred by the lessor during the performance of restoration.

11-147. Settlement \Where Part of the Premises is Surrendered. \here

there is a partial reduction of area in a lease requiring restoration,

the supplemental agreenent may contain a settlenment in lieu of restora-
tion of the area surrendered. A waiver of further clainms covering the
space released will be contained in the supplenental agreenent.

11-148. Docunmenting Lease Terminations and Restoration Settlenents. In
the case of leases in which there is no obligation to restore, and in
all cases of |eases where terminal survey discloses no damage to the
prem ses for which the Government is liable, an effort will be nade to
obtain an unqualified release fromthe |essor as of the date the

prem ses are vacated and Governnent inprovenents renoved. Rel eases will
also be obtained as indicated in paragraph 11-152 bel ow.

a. Formto be Used. Releases will be executed, in triplicate, on
ENG Form 232-R, Rel ease (Corporation), or ENG Form 231, Release (Part-
nership), according to whether the lessor is a corporation, or partner-
ship. If signed by an attorney or agent, evidence of authority should
be attached to the release. If the lessor is an individual, a letter
incorporating a Notice of Termination and a Release Clause will be
sent. The letter will substantially follow the form shown in Figure 11-
16. Distribution of releases will be acconplished in the sane manner as
set forth in paragraph 11-150. ENG Form 232-R is shown as Figure 11-17.

b. Qualified Release. In case the |essor declines to sign an
unqualified rel ease, he should be requested to execute an approriate
rel ease subject to exceptions. The exceptions may be enunerated on the
reverse side of the form

*
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11-149. Preparation of Supplenental Agreements Effecting Settlenent.
The terns of settlement in lieu of restoration, negotiated with the
lessor, will be embodied in a supplenental agreement: to the |ease,
antedating termnation, substantially in accordance with ENG Form 341,
Suppl enent al Agreement Transferring Inmprovements to Lessor. Suppl enen-
tal agreements may be used to effect restoration settlements of obliga-
tions incurred under permts, trespass right agreenents, and other
unnunbered contracts for the tenporary use of land. Restoration settle-
ments may also be effected even though the prem ses were occupied rent
free and without formal contract, provided use of the prem ses was
authorized properly by the Government (Decision of the Comptroller
CGeneral B-63340, February 1947). Care should be exercised in determn-
ing the existence and extent of the legal obligation of the Governnent
to restore. Payment will not be made for doubtful items: instead, the
other party to the agreement will be advised of his right to subnit a
claim On the other hand, every effort will be made to agree upon a
reasonabl e settlenent as to itens for which the Government is legally
responsi bl e.

11-150. Supplenental Agreenent Assenbly.

a. Conposition. Suppl ement al agreenent assenbly, covering agree-
ment for settlement in lieu of restoration, will be conmposed of the
fol | ow ng:

(1) Conpleted Notice of Termnation (Figure 11-11 or 11-12).

(2) ENG Form 340 (Supplemental Agreenent Accepting Proposed Resto-
ration) or ENG Form 341 (Supplenental Agreenment Transferring |nprove-
ments to Lessor).

(3) Lessor’s notice requiring restoration, unless the |essor has
signified that restoration is not required (Figure 11-11).

(4) Joint termnal survey and condition report.

(5) ENG Form 1440-R, or 1440A-R and 1440B-R

(6) Estimated cost of restoration of |eased personal property if
not otherw se included.

(7) Statenent of cost of any restoration actually performed by the
Gover nnment .

b. Distribution. An executed copy of the assenbly will be retained
by the DE.  An executed copy of the supplemental agreement wll be
furnished the lessor. Conformed copies will be transmtted to the *
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maj or command, the installation commander and, when nonetary
consideration is involved, to the appropriate finance and accounting
of fice.

11-151. Paynment for Restoration or Settlement in Lieu of Restoration.
Voucher forns, appropriate to the circunstances, wlll be usd in naking
paynment of the settlement. Reference should be made on the voucher to
the lease and supplenmental agreement. The cost of restoration work
performed directly by the Governnment, or by contract, or conpensation in
any settlenent agreement in lieu of restoration, wll be paid from funds
available for the payment of rental. The limtations of Section 322 of
the Econony Act of 1932, as amended (40 U.S.C. 278a and b), on the
expenditure of funds for the alteration, inprovenent, or repair of

| eased premses to 25 percent of rent for the first year, are not
applicable to costs of performng restoration work pursuant to obliga-
tions of the |ease nor for paynents of settlements in lieu thereof (20
Conp. Gen. 105).

11-152. Performance of Restoration Wrk by District Engineer - Exten-
sion of Tine. Wwere the lessor will not accept a cash settlenment in
lieu of restoration, or desires the work to be done by the CGovernnent,
the restoration will be performed, wthout delay, directly or by con-
tract, within the limtations outlined in this Chapter. Any contract
entered into for such work should provide for required restoration work
to be perfornmed on or before the determned effective date of term na-
tion of the lease. A conplete record of the itens of work perforned and
the costs thereof will be kept. If the lessor, prior to comrencenent of
the work, is not agreeable to executing ENG Form 340, DA Suppl enent al
Agreenent Accepting proposed Restoration, efforts will be nade, upon
completion of the work, to obtain a release on ENG Forms 232-R, or 231, or
on ENG Form 341 in the event of a cash settlement for that part of the
restoration not perfornmed. Were the Government is obligated to perform
restoration and renove inprovenents, and it cannot be acconplished by
the Government prior to the effective date of termnation, a suppl enen-
tal agreement will be prepared, antedating the effective date of term -
nation, for such periods as may be required to effect restoration and to
remove inprovenents, if the lessor is unwilling to termnate the |ease
and rental thereunder, with the reservation that the Governnment will
have a right upon the prenises for the purpose of performng restora-
tion, conducting sales of inprovements thereon, or doing sinilar acts
related to restoration.

11-153. Termination and Settl| enent of leasehold Condemati on Proceed-
H *

1.Nngs.
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a. Leasehold Condemmation Termination Assenbly. Wen |easehold
estates in land, or other simlar linmted estates or terms for years,
acquired or in the process of acquisition, have been determ ned surplus
in acoordance with this chapter, a pronpt report will be nade to DAEN
REM containing the following items of information as appropriate and
necessary to a full understanding of the proposed disposition action.

(1) Nane of project and using using service.

(2) Style and civil number of the condemation proceedings in which
the land is involved.

(3) Particular tract or tracts involved.

(4) Acitation of the authority pursuant to which the surplus
status has been deternined.

(5) Three copies of ENG Form 1440-R, or 1440A-R and 1440B-R
(6) The proposed date of vacation of premises by Governnent.

(7) The term condemed and rights of the Governnent as to extension
and cancel l ation thereof.

(8) Whether a declaration of taking, or supplement thereto, has
been filed and the anpunt of deposit, if any.

(9) MVhether an award or order for payment has been nade, and the
amount of the owner’s withdrawal, if any.

(10) The estimated rental cost through the end of the term acquired
in the condemation proceeding.

(11) The estimated fair rental value of the land for the period of
occupancy by the Governnent, including tinme for restoration.

(12) Recommendation as to the advisability of abandoning the pro-
ceedi ng.

(13) Request for termination of condemmation proceeding.

b. Action by Chief of Engineers. DAEN-REMwill review the termi-
nation assenbly and settlenment proposal recommended and, if approved,
recommend to the Department of Justice a basis for settlenent at the
same tine requesting the Departnent of Justice to nove for termination
or conclusion of the proceedings.

*
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11-154. Negotiating Stipulation Were Proposed Settlenment Not Accept-
able. Should the court overrule the notion for abandonment, or should
it appear that clains for damages w Il be interposed by the property
owner, the responsible DE and the Departnent of Justice representative
will negotiate with the owner for the purpose of obtaining his consent
to the abandonnent of the condenmation action. The Government will
agree to pay the owner a sum representing the rental value of the pre-
m ses for the period of occupancy by the Government, plus the cost of
restoration as determ ned under paragraphs 11-142 and 11-143. Such
estimate will include the value of personal property, buildings, crops,
and ot her property damaged, destroyed or |ost by the Governnment. DAEN
REM upon recomendation of the DE will request the anendment of the
proceeding to include the taking of any property for which conpensation
is to be paid. The same criteria for settlement with lessors as under a

negotiated |ease will govern. In the event the |andowner will not agree
to settle, his best offer will be submtted to DAENNREM wth the DE s
recomendation, for consideration. If a tentative settlenment is

reached, the termw Il be included in a stipulation to be filed in the
condemation proceedings, after approval by DAEN-REM and the Department
of Justice, which stipulation will specifically provide:

a. That the property owner releases and relinquishes all claims of
any nature whatsoever which have arisen, or may arise, out of the
CGovernment’ s occupancy of the property; and

b. that the owner consents to the abandonnent and dismssal of the
condemmation proceedings. \Where the settlement anount is to be paid
directly to the owner by the DE in lieu of deposit in the proceedings,
the stipulation will so provide.

11-155. Physical Restoration VWere Stipulation Not Obtained. If such
stipulation is not obtainable, then, whether or not a declaration of
taking has been filed, the owner will be requested to designate, in
witing, the restoration for which he believes the Governnment is

liable. The Government will restore the property to the condition
existing at the tine of first entry by the Governnent, except for rea-
sonabl e and ordinary wear and tear, damage due to acts of God, or cir-
cumst ances over which the Governnent has no control. The cost of resto-
ration or settlement in lieu thereof will be limted as outlined in this
chapter.

11-156. Release and Record of physical Restoration. The responsible
DE, upon conpletion of restoration, will make every effort to obtain a
release of further clainms for danages. A conplete record of all itens
of restoration and the cost will be kept for use at the final hearing in
condemation or in any collateral proceedings, in the event a release is
not obtained. Were litigation is anticipated, photographic evidence of

work performed will be obtained. *

11-90



ER 405-1-12
Change 12
27 Cct 80

*

11-157. Condition Reports. Survey and inspection reports covering the
real estate, and inventory and condition reports covering the personal
property located therein, made prior to first entry by the Government
under condemation proceeding, wll be conmpared with the condition shown
by simlar reports nade when the using service vacates the property.

11-158. Settlenent of Clainms. Cainms for damages or restoration filed
in condemmation cases, when practicable, will be settled in the condem
nation proceeding to avoid separate suit by the owner to recover compen-
sation to which he may be entitled. In such cases request will be made
of DAEN-REA-C to have the proceeding amended to enlarge the issues to

i nclude restoration.
11-159. RESERVED.
11-160. RESERVED.

11-161.  RESERVED. *
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SECTION X

DI SPOSAL OF BUI LDI NGS AND OTHER
| MPROVEMENTS (W THOUT THE RELATED LAND)

*

11-162. Authority. Under authority vested in the GSA by the Federal

Property Act, and the delegation of such authority made by GSA in FPMR
Section 101-47.302-2, the Department of the Arny is designated as the
di sposal agency for the follow ng property:

a. Leases, pernmits, licenses, easements, and simlar real estate
interests held by the Government in non-CGovernment-owned property (in-
cluding Government - owned inprovenents |ocated on the prenises), except
when it is determned by either the holding agency or GSA that the
Government’'s interest will be best served by the disposal of such real
estate interests together with other property owned or controlled by the
Government, that has been or is being reported to GSA as excess; and

b. Fixtures, structures, and inprovenents of any kind to be dis-
posed of wi thout the underlying |and.

11-163. Methods of Disposal. Excess buildings and other inprovenents
may be di sposed of by the follw ng nethods:

a. By denolition for utilization of salvage materials in the over-
all Arny or Air Force construction or nmintenance program Screening
with other nilitary departments is not necessary for this purpose.

b. By transfer to another Federal agency.

c. By assignnent to the Departnent of HEW for disposal for health
or educational purposes pursuant to Section 203k(l) of the Federal
Property Act (FPMR 101-47.308-4).

d. By sale intact for removal fromsite to the nost appropriate of
the follow ng, according to the circunstances:

(1) Eigible public agencies (Sections |IX and XIV).

(2) Boy Scouts of America (Section XlV).

(3) Mlitary chapel buildings and chapel equipnment to nonprofit
organi zations for use, first as a shrine or menorial and, second as a

denoni nati onal house of worship.

(4) Owner of the underlying land as a part of restoration settle-
ment where disposal of a leasehold is involved. *
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(50 An energency Plant Facilities contractor.

(6) The general public, through conpetitive bidding, unless special
circunstances warrant a negotiated sale for a specific purpose

e. By donation, abandonnent or destruction.

11-164. Deternmining Method of Disposal. DEs are designees of the Chief
of Engineers under AR 405-90 to deternmine the method of disposal author-
ized by law or regulations which is npbst advantageous to the

Governnent. \Were alternatives are presented, there will be an affirm
ative finding that the method of disposal approved is nost

advantageous. In the exercise of this authority, due consideration wll
be given to the effect of particular methods of disposal on safety and
sanitation in the area, the proposed or probable future utilization of
Government -owned sites by the Governnent, or in the case of |eased
lands, the restoration obligations of the Governnent under the |ease

In order to assure consideration of these factors, disposals by transfer
to other Governnent agencies or by sale intact will be brought to the
attention of the installation conmmander or his representative prior to
initiation of disposal action. Reasonable requirements for site clear-
ance consistent with the foregoing criteria should be favorably
considered and disposal conditioned accordingly, notwithstanding the
fact that such action nmay result in a greater burden to transferee
agencies or, in the case of disposal by sale intact, may result in a
reduction in the nonetary return which mght be reasonably expected in a
sale involving less stringent site clearance requirenents. DAEN REM
will be informal of any instances of excessive or unreasonable require-
ments with respect to site clearance. The DE will determ ne by inspec-
tion and survey the nethod to be used in disposal of buildings and

i mprovenents

11-165. Excessing Arny Mlitary and Air Force Property. The procedures
for placing buildings and inprovements in excess status are set forth in
AR 405-90 and AFR 87-4. In instances of land acquisition where build-
ings and inprovenents were acquired incident thereto, DEs are designated
by the Chief of Engineers under AR 405-90 to make disposition of this
property. Coordination with the installation comander concerned is
required. Wen, under AFR 87-4, the responsible DE is called upon by
the Air Force Command to furnish an estinate of the value of buildings
and inprovenents for the purpose of deternmining the approval authority
for excessing the property, no fornal appraisal will be nade. If, in
his opinion, the total property exceeds a value of $100,000, he will
furnish only a rough estimate of its value in round figures. If the
property is, in his opinion, of a value of $100,000 or less, he wll
limt his statement to this fact and will not specify an estinated

val uati on.
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11-166. Excessing CGvil Wirks Property. The DE are authorized to
approve the disposal of buildings and inprovements acquired incidental
to the acquisition of land in reservoir areas, regardless of the origi-
nal cost thereof, when they are in the way of authorized construction or
when the land upon which they are located is to be permanently or fre-
quently inundated. DEs mmy authorize the disposal of buildings and
other inprovenents in any one or nore of the follow ng categories, which
are located on lands which are not excess and which are not expected to
becone excess, and the sale is to be nmde after advertising:

a. Buildings or inmprovenents on |and acquired by the Governnent
determined to be available for disposal pursuant to ER 735-2-1 (Property
Accounting Procedures - Gvil).

b. Buildings or inprovenents which cannot be kept in repair at a
reasonabl e cost.

c. Buildings or inprovenents which are dangerous to life or likely
to danmge adjoining structures or have becone hazardous or nui sances.

d. Buildings or inprovenents which are damaged or unsuitable for
public service.

e. Buildings or inprovnents constructed by the Federal Governnent
whi ch occupy or interfere with sites for new construction or for other
civil works purposes.

f. Tenporary buildings or inprovements which have served the pur-
pose for which they were constructed.

11-167. Givil Wrks property - Reinbursement of Appropriation. Under
Title 33, United States Code, Section 558, the proceeds from a sale or
transfer of buildings or inprovements may be credited to the appropria-
tion for the work for which the property was acquired. Buildings or
other inprovements, including tinber, on non-exess land come within the
purview of this law. For further instructions on disposition of pro-
ceeds, see paragraph 11-12 Supra.

11-168. Denolition of Buildings and O her Inprovements for UWilization
of Salvage Material. Wth respect to DA property, denolition may be
undertaken by the DE of buildings on non-excess |and nade available for
di sposal, when the salvage is to be used in construction or maintenance
work by the Corps of Engineers or upon specific request from another
service, where funds for the purpose are nade available. Real Estate
funds will not be used for such denolition. Determination of practic-
ability for use of buildings or inprovenents in authorized new construc-
tion at other sites or for salvage of materials will be nade by the DE
in accordance with existing instructions relating to use of nmaterials *
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in new construction. \here restoration of |eased premises is being per-
formed, it is the responsibility of the Corps of Engineers to perform
the necessary denolition work as part of the restoration obligation, as
set forth in Section X. Denolition may be acconplished under contract
when special or expert services are required for renoval of certain
types of structures and funds are available therefor. Unused sal vage
materials will be turned over to redistribution and salvage officers for
redistribution or disposal in accordance with existing regul ations
pertaining to personal property. The relocation of buildings or

i mprovernents on the same installation or for re-erection at another
installation is not to be acconplished as a real estate function (AR
420-70). Further, it is provided in AR 420-70 that denolition of build-
ings or inprovements where retention of the salvage for use at the
installation is approved, or where no requirenent or market is found for
bui I dings or inproverments approved for disposal by the Corps of
Engineers, is a facilities engineering responsibility. Pursuant to AFR
87-4, disposal of AF buildings and inprovemmts by sale will be accom
plish by the Corps of Engineers, but all disposal of such property by
salvage will be acconplished by the base comander.

11-169. Authority for Transfer of Buildings and |nprovements to Ot her
Federal Agencies. Buildings and other inprovenments which have been
screened for defense requirenents as outlined in Section IIl, Supra. nmay
be transferred to another Federal agency as hereinafter outlined. The
authority for the transfer of such property to other Federal agencies is
outlined in Section I X, Supra. The responsible DE is authorized to
transfer buildings or structures for removal fromthe site, which have
been nade available for disposal by proper authority, upon receipt of a
request signed by an official of another Federal agency.

11-170. Procedure for Transfer. Transfer of buildings to other Federal
agencies wll be acconplished by Form 1354. An estimte of

value will be shown on DD Form 1354, Transfer and Acceptance of Mlitary
Real Property or other forns used and, in the case of transfer without
rei nbursement, the following footnote will be nade: "Transfer to
(Departnent or Agency), adjustment of funds not required." Wen the
transfer is made at the direction of GSA, an explanation therefor will

al so be made on the form Buildings and other inprovements which are
reported to GSA for screening against requirenents of other Federal
agencies (Section V) will be transferred to another Federal agency only
at the direction of GSA and for the ampunt of reinbursement, if any,
determined by GSA. Buildings and inprovenents which are not required to
be reported to GSA will be screened against requirements of other
Federal agencies by the responsible DE as provided in Section |Il. Upon
request by a Federal agency for transfer of such property, the
responsible DE will determne the amount of reinbursement, if any, in
accordance with the criteria outlined in Section IX
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11-171. Responsibility of Transferee. \Where buil dings or other

i mprovenents are on lands leased to the United States, the agency re-
qguesting the buildings will be expectd to remove the building and
restore the prenmises, as required by the terns of the lease, or to

accept an assignnment of the |ease together with all obligations there-
under. VWWere the buildings or other inprovenents are to be renoved from
non-excess |and, the transferee agency will be expected to perform
reasonable site clearance as may be required by the comandi ng officer.

11-172. Assignnent to Department of HEW or Successor Agenci es.
Pursuant to delegation of authority contained in FRVR Section 101-
47.308-4, as set forth in Section | X, Supra, the responsible DE may
assign buildings or other inprovements made available for disposal and
not required for Federal purposes to HEW upon receipt of request there-
fore from the appropriate regional representative of that departnent for
di sposal for public health or educational Purposes. Assignments will be
effected by letter addressed as indicated in paragraph 11-173 infra
Further, pursuant to delegation of authority the Department may dis-
approve within 30 days after notice from HEW any transfer of property
proposed to be made by that agency for such purpose. The DE will be
guided by the policy set forth in Section IX, in regard to the dele-
gation to disapprove transfers by HEW

11-173. Notification of Department of HEW or Successor Agencies. Wen
bui I dings or other structures are reported to GSA for screening pursuant
to Section V, supra, the Reports of Excess are available to HEW by the
Regional O fice of GSA, and no notice of the proposed disposal need be
given by the DEs. \Were buildings and other structures are not reported
to GSA sinultaneously with circularization of other Federal agencies
HEWw || be notified in witing of the availability of such

structures. Such notification will be addressed to the appropriate
field representative of HEW and will include the follow ng information:

a. A brief description of the buildings and inprovenents, including
di mensions of buildings, types of construction, and denpuntable
characteristics, if any.

b. The extent of building site clearance expected

c. That the inprovenents nust be renoved and site clearance
conpleted within a specified definite period from the date of assign-
ment to HEW (usually 60 to 90 days, depending upon the size of the
removal operation).

d. \When inprovenents may be inspected. *
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e. That the inprovermts will be withheld from advertisenent for
bids for a period of 20 days fromthe date of the notification, unless
the office submitting the notification is sooner informed in witing
that such property is not needed for school, classroom or other educa-
tional use or for use in the protection of public health, including
research. |If within the 20-day period, notice is received of a poten-
tial need, the property may be held an additional 45 days until a certi-
fication of need or request for assignnment is received

11-174. Procedure for Disposal through the Department of HEW or Succes-
sor Agencies. During the period held, action preparatory to the publi-
cation of Invitations for Bids and Specifications of Sale of Buildings
and I nprovenents will be taken in order to mnimze the time |apse
between the expiration of the 20-day period and the beginning of the
sale procedure. Inquiries received prior to the expiration of the
holding period from state or local agencies or qualified organizations
seeking the purchase of available inmprovenents for health or educationa
purposes, will be referral to the appropriate field representatives of
HEW

a. Final disposal is not effected until the inprovements have been
transferred by HEWto an elegible recipient. Therefore, in the letter
of assignment, HEWw || be requested to furnish to the responsible DE
three copies of the sales contract. One copy of the contract will be
forwarded to the officer accountable for the property, together with a
certificate of performance upon conpletion of the operation (the latter
to be furnished by the HEW contracting officer), and one copy wll be
furnished to the property auditor charged with periodic audit of the
property records.

b. Should HEWfail to consummate disposition of the inprovements
after assignment to it and request cancellation of the assignment, the
assignment may be cancelled by a letter of cancellation and appropriate
di sposition of the inprovements affected. If there is an excessive
nunber of such requests, DAEN-REM will Dbe informed in order that correc-
tive action may be requested of HEW

11-175. Sale of Buildings and Other |nprovements. Buildings and ot her
i mprovenents made avail able for disposal by competent authority and not
needed for further Federal utilization, or assigned to HEW wll be

di sposed of by sale by the responsible DE. Sales will be acconplished
in the follow ng manner:

a. Sale to Lessor VWere Restoration is not Required. Wiere the
terms of a lease do not require restoration by the Government, it nay
neverthel ess be in the best interest of the Government to negotiate a
sale of the inprovenents to the |essor. In such cases, the DE is autho-
rized to negotiate such sale where the net salvage value of all *
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i mprovenents located on the prem ses involved in any one |ease is |ess
than $1,000, and the sales price is determined to be as high as can be
expected under the circunstances and conpares favorably with the
Government estimate prepared in accordance with d. bel ow

b. Sale Under Options. Al |eases or other rights of occupancy
will be examned to detem ne whether the owner of the land has an option

to purchase buildings or other inprovermmts. See paragraph 11-176 for
sale of inprovements constructed under Emergency Plant Facilities or
simlar contracts.

c. Sale to Eligible Public Agencies, the Boy Scouts, and the
public. The sales procedure, including notice to eligible public
agenci es and advertising, set forth in Section XIV will be followed in
the sale of buildings or other inprovenents.

d. Appraisal. Except as otherwise provided in Section XV, infra
buil dings and other inprovenents will be appraised prior to sale.
Except as provided in paragraph 11-180, appraisal will be based on the
hi ghest and best use which may be for (1) renoval and use intact; or
(2) for dismantling, and renpval and stockpiling the sal vageabl e
material for reuse or sale.

11-176. Disposal of Buildings and Inprovenments Constructed Under
Enmergency Plant Facilities (EPF) or Simlar Contracts. Procedure for

the disposal of property constructed under a facilities contract on
| ands neither owned by nor leased to the Department is set forth as
foll ows:

a. By Using Service. Disposal of structural components as well as
equi prent may be acconplished by the using service. The term
"structure" is defined to mean plant equi prent which:

(1) Is held under a facilities contract of the Department;
(2) Is not readily severable;

(3) Is a separate building or a conplete structural addition to a
building in which the Government otherw se has no interest, such as a
wi ng, and in which a defense contractor carries on part or all of his
def ense producti on.

b. By the Corps of Engineers. \Were disposal of structures, as
wel | as other plant equipnment |ocated within such structure, is to be
acconpl i shed by the Corps of Engineers, instructions will be issued as
to the extent to which the Corps of Engineers will participate in such
action. Subject to special instructions by DAEN-REM the follow ng
coordinated actions will be taken:
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(1) The using service will report to the Corps of Engineers the
property which is excess to the Departnent’s needs.

(2) The excess directive report will include the designation by
name and address of a responsible officer of the using service to join
with the DE concerned as a representative of the Chief of Engineers.
These two representatives will meet with the contractor within seven
days of their appointment to determine his interest in acquiring all or
any part of the facilities. This determnation will be made in the
shortest possible tine.

(3) The nmeeting with the contractor will pronptly establish those
facilities to be retaind by the contractor and those to be decl ared
excess. Waiver of existing options will be obtained where necessary.

(4) Equipnent that is of no interest to the contractor will be
di sposed of by using service in accordance with applicable regulations.

(5) Custody of and accountability for the entire facility remains
with the using service until other arrangenents have been conpl et ed.

(6) The Corps of Engineers will conplete negotiations for property
to be retained by the contractor as rapidly as possible.

(7) When an agreenent has been reached with the contractor, the oe
or his contracting officer nay execute the supplenmental agreenent to the
lease or facilities contract transferring inprovenents, including
machi nery and equipnent as a unit. Authority for the transfer should be
recited in the supplemental agreement. In the case of a supplenental
agreenent to a facilities contract, authority will be obtained from the
using service through its local representative for the DE or his
contracting officer to sign the supplenental agreenent transferring the
i mprovenents, including nachinery and equi pment to the contractor,
(Figure 11-18 is the suggested format for Supplenental Agreenent to Energency
Plant Facilities Contract.)

(8) Upon conpletion of negotiations, the responsible DE will issue
instructions to the using service to dispose of equipnment not included
in the final negotiations in accordance with applicable regulations.
Accountability for the property will be transferred at this time to the
new owner or, in the case of real property retained by the Departnent,
to the Corp of Engineers.

(9) Property not disposed of to the contractor will be disposed of
in the same manner as inprovenents |ocated on surplus |easehold

property.

*
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11-177. Procedure for Disposal of Surplus Chapels. By direction of the
President and pursuant to GSA and Arny regul ations, special procedures
have been established for disposal of chapels. Surplus chapels nust be
segregated from other buildings for sale intact, separate and apart from
the land, for use as shrines, nenorials, or for religious purpses.

Where the chapel is located on surplus land and it is deternined the
chapel may properly be used in place, a suitable area of land nay be set
aside for such purposes and sold with the chapel (Section IX Supra).

11-178. Soliciting Applications for Purchase of Chapels. Pronptly upon
recei pt of an approved DA Form 337 (Request for Approval of Disposal of
Bui I ding and Inprovenents) or AF Form 300, the DE will solicit applica-
tions by public advertising. Advertising will consist of publication of
notice in newspapers, paid advertising when necessary, posting of
notices in public places, and mailing of invitations to all known |ocal
churches. A period of thirty (30) days will be allowed in which to file
witten applications. Instructions will provide that the applicant wll
give his nanme, address, and denomi nation if applicable. The advertise-
ment will describe the chapel, give its location, terns and conditions
of sale, and the tine and place where application nust be filed. The
advertisenent will also state that the sale price will be made avail able
upon request of interested parties, and that the Chief of Chaplains wll
sel ect the purchaser. To assist that office in naking a recomendati on,
the following information should be included in applications for the
purchase of chapels:

a. Purpose and intent of the use of the chapel

b. Facilities currently being used by the church/organi zaton apply-
i ng.
c. Menbership size of the church/organization

d. History of the church/organization and when established |ocally.
e. Denonmination and/or organization.

11-179. Conditions of Sale of Chapels. \hen sold under the provisions
of paragraph 11-180, chapels shall be sold subject to the condition that
during their useful life they will be naintained and used as shrines or
nmenorials or for religious purposes, and not for anycommercial, indus-
trial, or other simliar use. The contract or deed of sale will provide
further that in the event the purchaser fails to maintain and use the
chapel for such purposes there shall become due and payable to the
Government the difference, if any, between the appraisal fair market
value of the chapel, as of the date of the sale, without restriction on
its use, and the price actually paid. This difference should be figured
at the time of sale and included in the contract of sale or deed of
conveyance.
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11-180. Deternmning Price and Provisions of Sale for Chapels.

a. Price. The sale price of the chapel structure in the case of
sale for use as a shrine, or nenorial, or denom national house of wor-
ship, will be at its fair value in the light of the conditions inposed
relating to its future use, and the estimated cost of removal from the
site. Appraisals nade to establish the price of specific chapels wll
be predicated on:

(1) The fair value of the material in place, |ess the cost of
dismantling, removal of the material to the outside limts of the in-
stallation, and the cost of restoring the site

(2) The restrictions inposed on the future use of the chapel with
due regard to the difference between the fair value price obtainable in
the open market and that which mght be obtainable in the limted market
to which sale is restricted.

(3) In addition to the criteria set forth in (1) and (2) above,
cogni zance will be taken of the prevailing prices of chapels being sold
by other disposal agencies within the general area in which chapels are
being di sposed of by the Corps of Engineers

b. Provisions of Sale.

(1) Disposal of chapels which are not excess or surplus will be
conditioned on the removal of the chapels fromthe premses. |n the
di sposal of chapels |ocated on excess or surplus |eased land, no conmmit-
ments will be made to purchasers for the continued use of utilities and
services (sewer, water, electric, fire protection, guarding). Arrange-
ments may be made between the lessor of the prem ses and the purchaser
to leave the chapels in place, provided the l|essor releases the
Government from any and all obligations to restore the prenises occupied
by the chapel.

(2) Care will be exercised that, prior to the disposal of the
chapel, equipment such as organs, hymm books, and other ecclesiastica
furni shings have been remved or shipped in accordance with applicable
regul ations.

(3) Al copies of the contract evidencing the sale of chapels will
be acconpanied by copies of the instructions, if any, received fromthe
Chi ef of Chaplains authorizing the disposal. If no such instructions
have been received, the DE will attach a statenent that in the absence
of instructions, all known interested parties have been contacted and
that the disposal has been made after due consideration of applications
the uses to be made of the chapel building and the need therefor. *
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11-181. Coordination with the Chief of Chaplains. The DE will submt
applications for the purchase of chapels to DAENREM who wll request
the Chief of Chaplains to select the purchaser and advi se DAEN REM of
his selection. \Were no applications are obtained as a result of the
advertising, the DE will so advise the Chief of Chaplains, reporting
steps taken to obtain a purchaser, and reconmmending that the chapel be
sold without conditions, in the sane manner as provided for disposal of
other buildings. If the Chief of Chaplains does not approve this recom
mendation or issue other appropriate disposal instructions within a
period of 60 days, DAEN-REM will be infornmed.

11-182. Report on disposal of Chapel. As soon as practicable after the

sal e has been consummated, notification of disposal of chapels wll be

made by the DE direct to the Chief of Chaplains, with a copy to HQDA ( DAEN- REM
WASH DC 20314, by letter, which will contain the followi ng information:

a. Location and brief description of chapel or chapels.

b. Reference to disposal instructions, if any, received from the
Chi ef of Chapl ains.

c. ldentity of purchaser and price paid.

11-183. Rel ease of Restrictions on Chapels Sold. \ere the purchaser
fails to maintain and use the chapel in accordance with the conditions
of sale, or the purchaser requests release of the conditions, the facts
will be reported to DAEN-REM with appropriate recommendations. DAEN- REM
may release the purchaser from the conditions of sale wthout paynent of
a nonetary consideration upon a deternmination that the property no

| onger serves the purpose for which it was sold, or that such release
will not prevent acconplishment of the purpose for which the property
was sol d.

11-184. Donation, Abandonnent or Destruction.

a. General. I|nprovenents may be abandoned, destroyed or donated to
a public body, upon a finding in witing by the DE (but in no event
shall such finding be nade by the official directly accountable for the
property) that the property has no conmercial value or that the
estimated cost of its continued care and handling woul d exceed the
estimated proceeds fromits sale, or that abandonment or destruction is
required by military necessity, or by considerations of health, safety
or security.

b. FEinding of Fact. The finding will be prepared as a separate
docunent headed: FINDING OF FACT FOR . The finding
will be sufficiently conplete within itself to justify the decision to
donate, abandon, or destroy the property proposed, w thout outside
reference. It will be drafted to provide, where the finding is made *
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by the District Engineer, for approval by the Division Engineer.
Finding of fact concerning property which had an original cost in excess
of $500, 000 requires the approval of DAEN-REM A copy of each such

finding, so approved, will be forwarded by the DE to the regional office
of GSA

11-185. Donation to a Public Body. A public body, as defined by GSA
for this purpose, neans any State, territory or possession of the United
States, any Political subdivision thereof, the District of Colunbia, any
agency or instrumentality of any of the foregoing, or any agency of the
Federal Covernment. Property as to which findings of fact have been
made, may be donated to a public body.

11-186. Abandonnment. Abandonnent, as used herein, has reference to
cases where the lessor or a permttor Government agency is unwilling to
accept transfer of buildings or inprovements in lieu of restoration, but
is willing to permt the Department to |eave buildings or inprovenents
having no net sal vage value on their premses. It is desirable to
transfer title of or accountability for inprovenents having no net
salvage value to lessors or permttors instead of obtaining their con-
sent to abandon such inprovements. Abandonnent as authorized herein
will not be a neans for dropping accountability or responsibility for
mai nt enance of inprovenents on non-excess |and.

11-187. Destruction. Disposal by the Corps of Engineers, as authorized
in AR 405-90, does not contenplate expenditure of funds for destruction
of inmprovenents which have no sale or salvage value. Accordingly, where
such inprovement have been approved for disposal by the Corps of

Engi neers, they will be referred back to the appropriate Army or Air
Force conmand for disposal action under AR 405-90 or AFR 87-4 as approp-
riate. However, inmprovements with little or no sal vage val ue nay be
included in the same item with other inmprovenents being offered for sale
which are nore attractive inprovenents wthout an expenditure of

Gover nent  funds.

11-188.  RESERVED.
11-189.  RESERVED.

11-190. RESERVED. *
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SECTION XI'I. DI SPOSAL OF STANDI NG TI MBER, CROPS, AND EMBEDDED GRAVEL,
SAND AND STONE

11-191 Authority.

a. Crops. Crops are defined as personal property in FPMR Section
101-47.103-12 and are disposed of under FPMR Section 101-45.309-1 (Sale,
Abandonnent, or Destruction of Personal Property). The Corps of
Engi neers does not dispose of crops on nmilitary |ands. However, when
lands are in the custody of the Corps for construction purposes, the
Corps will dispose of crops thereon.

b. Standing Tinber, Enbedded Gravel, Sand or Stone. These are
defined as real property (FPMR Section 101-47.103-12(c)). The hol di ng
agency is designated as disposal agency for standing tinmber and enbedded
gravel, sand, and stone to be disposed of without the underlying |and.
(FPMR Section 101-47.302-2)

c. Small Lots of Standing Tinber. In accordance with AR 405-90,
installation commanders are authorized to sell small lots of standing
tinber with a value not nmore than $1000 that are in confornmity with the
installation Forest Management Plan. Public notice is required of the
availability of the timber for sale. The total of such sales in any one
cal endar year will not exceed $10, 000.

d. Restriction on Renpval of Sand, Clay, Gavel, Stone and Sinilar
Material. The Arny is without authority to remove such products from
public domain land located within the military installation where the
material is to be used off the installation. Wth permi ssion of the
Secretary of the Interior, such material may be renoved pursuant to 30
U S.C 601. In such cases, DAENNREM wi || obtain the necessary perm -
sion.

11-192. Determination of Excess Status.

a. Mlitary. The procedure for excessing and disposal of standing
tinber and enbedded gravel, sand and stone is outlined in AR 405-90.
The procedure for the determination of availability of tinber for dispo-
sal is outlined in AR 420-74.

b. duvil Wrks.

(1) Wen the DE believes that standing tinber, enbedded gravel,
sand or stone (whether designated for disposition with the land or by
severance and renoval fromthe land) is excess to requirements, he wll
submt a recommendation to DAEN-REM for approval. The DE is authorized,
however, to dispose of standing timnmber or other forest products *
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required to be removed incident to construction and operational
requirements of the project; that which is generated incident to
recreational devel opnent or the managenment of public park and
recreational areas or wildlife management areas; or that which is
generated is accordance with approved forest management supplenents to
the approved Master Plan (ER 1130-2-400). As far as practicable, high
grade species in short supply will be not be disposed of, but will be
retained for possible defense requirenents. Wen the amount for
sawt i mber under the above criteria available for disposal exceeds
5,000,000 board feet, request will be made to DAEN-REM for

determ nation of whether there are any defense requirenents for the
tinber. The request will include an estimate of the anounts by species
and the range in sizes. Al tinber disposals, except those involving
tinber below the project clearing line or in construction sites, will be
conpatible with the planned use of the areas for the purpose to which
they are allocated in approved Master Plans and such disposals wll be
incidental to that use. The DE may authorize the disposal of grow ng
crops when their disposal is deemed necessary to prevent waste

(2) Under the provisions of Section 5 of the Act of 13 June 1902,
as anmended (33 U S.C. 558), proceeds from disposal of these items on
civil works property may be returned to the appropriation.

11-193. Methods of Disposal. Standing tinber, crops, sand, gravel, or
stone-quarried products, authorized for disposal in accordance with the
foregoing, will be disposed of by transfer to another Federal agency or
by sale.

11-194. Disposal Plan for Tinber. The DE will take appropriate action
to assure that construction contractors are not authorized, in the

cl earance of construction sites, to burn or otherw se destroy nerchant-
able tinber unless circunstances exist which preclude sale or salvage
In preparing for disposal of timber, a disposal plan will be prepared
which will include the follow ng:

a. Live tinber and merchantable dead tinber will be marked for
cutting in accordance with the |and nanagenent plan, Master Plan, or
forestry supplenent thereto, and cutting will be linmted to the tinber
so marked. The disposal plan will contain sufficient information in
this respect to pernit preparation of specifications for inclusion in
the invitation for bids.

b. Uilization of existing roadways and construction of new roads
and saw nills should be linmted to the m nimum necessary.

C. Requirenent that the customary practices in elimnation of f|re
hazards be observed with necessary specifications therefor,
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d. The installation commander will be consulted to obtain his
desires in connection with security neasures, and other matters affect-
ing the installations, and the requirements of such measures will be set
forth specifically.

e. Any nmeasures considered necessary to protect tinber and young
growth not marked for cutting will be specified.

f. \ere an appraisal is required, the appraisal report wll be

prepared by a conpetent forester. The report will indicate the nunber
and size of each species and classification of trees to be cut; the
estimated board feet in log scale neasurement; |inear estimates of pole

tinber, and amount of cord wood. The appraiser should indicate in the
appraisal report what, in his opinion, should be acceptable as a mninum
price for different types of tinber, as well as a total or lunmp sum
estimate for the whole. Methods of administration and sale of tinber by
the Arnmy or Air Force should follow the sane general rules enployed by
the U.S. Forest Service inits sales and forestry practices. US.

Forest Service personnel may be available for this work, if desired, on
a reinbursable basis, provided the size of the area in question and the

| ocation render such arrangenents feasible.

g. Mnor sales, involving lots with an estinmated value of $1000 or
| ess, may be acconplished by the reservoir nanager on civil works pro-
jects under general guidance issued by the Real Estate Branch. In
such mnor sales, two or nore informal bids, in witing, will be
obtained, if possible. If only one bid can be obtained, the proposed
sale will be posted for a period of ten (10) days

11-195. Disposal Plan for Enbedded Gravel, Sand or Stone. Prior to

offering sand, gravel, or stone for disposal, a disposal plan wll be
prepared, which will include the follow ng:

a. Control of transportation facilities which will limt use of
roads and construction of new roads to the mninum necessary.

b. Security neasures established by consultation with the installa-
tion commander to properly protect Covernment property and other inte-
rests of the CGovernment.

c. \Were applicable, the depth or level to which the material may
be removed, and any restoration of the site after renoval.

d. Specifications as to methods to establish amount of material
removed for the purpose of paynent. *
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e. Wth certain exceptions as discussd in paragraph 11-234d,
infra, an appraisal report will be prepared by a person famliar with
the material involved and the operations for mning, quarrying or other-
wise renmoving it, giving the type or grade of material involved and an
opinion as to the mninum price that should be acceptable.

11-196. Procedure for Transfer to Another Federal Agency. As soon as
possible after standing tinber, enbedded sand, gravel, or stone are nade
avai | abl e for disposal, other Federal agencies having activities wthin
the vicinity of the location of the property and which, in the opinion
to the responsible DE, may desire transfer of the property will, to the
extent practical or economcal, be notified of the availability of the
property for disposal. Such notification should include the follow ng:
information concerning how arrangements can be made to inspect the
property; information concerning conditions governing cutting

harvesting, mning, or renoval of the property and a statement that the
property will be advertised for sale upon the expiration of fifteen (15)
cal endar days from the date of the notification, unless a request for
transfer of the property, or a statenment that a request for transfer of
the property, or a statement that a request therefor may be made, is
received within the fifteen (15) day period. Should a Federal agency
request within the fifteen (15) day period, that disposal of the
property be withheld pending determnation of a requirement, disposal
will be wthheld not |onger than sixty (60) days fromthe date of notice
of availability, unless DAEN-REM approves w thhol ding disposal for a
longer period. Disposal will not be withheld for such sixty (60) day
period, extended if applicable, if to do so would interfere with con-
struction or other necessary operations. Should a request be received
from a Federal agency for transfer of the property, the property will be
transferred in accordance with existing procedures without reinbursement
except as provided by FPMR Section 101-47.203-7. If no request for
transfer is received, the property will be considered surplus and dis-
posed of by one of the nethods outlined in succeeding paragraphs. The
foregoing instructions do not apply to land clearance operations per-
formed either by contractor force account. It applies only to those
cases where it is proposed to offer property for sale.

11-197. Sales. DEs will be governed by the general procedure set forth
in Section XIV in selling standing tinber, grow ng crops, enbedded sand
or gravel or stone products.

11-198. Agreement with Small Business Administration (SBA) on Sale of
Tinmber. The Department of Defense has entered into an agreement wth
the SBA for the devel opnment of a program of assistance for small con-
cerns operating in the tinber business. This agreenent is published for
conpliance as Figure 11-19. In the inplementation of this agreement, *
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the DE will cooperate with field representatives of SBA to the fullest
extent conpatible with efficient admnistration of the Arny's tinber
di sposal program

11-199. Status as Small Business.

a. Definition. Each invitation for bids for the sale of tinber
with an estmated value of $2,000 or nore will contain a definition of
smal | business and provision for self-certification of the bidder’s
status within its terms. A definition for use in invitations for bids
on Arny tinber is provided in the "Certificate as to Small Business
Status" (Figure 11-20).

b. Self Certification. The Code of Federal Regulations (13 CFR
121.3-9(c)) provides: “|n the absence of a witten protest or other
information which would cause himto question the veracity of the self-
certification, the contracting officer shall accept the self-certifica-
tion at face value for the particular sale involved.”

c. Definition for Set-Asides. The definition of small business
provided in Figure 11-20 omits portions of the definition prescribed by
SBA regul ations which are not presently applicable to sales of Arny
timber. The onitted portions relate to sales of tinber reserved for or
involving preferential treatment of small business (para 11-202). These
portions of the definition are subject to frequent revision by SBA

11-200. Information for SBA on Tinber Sales. Representatives of SBA
will visit District offices fromtime to time for purposes of coordina-
tion and assistance; to furnish names and information on prospective

bi dders from the SBA facilities list; and to obtain informtion on
progranmmed sales of Arny tinmber. In addition to the information which
may be furnished during the course of these visits, the following itens
of information will be furnished to appropriate SBA field offices on
each sale of tinber products with an estimated value of $2,000 or nore:;

a. Advice on proposed or prospective tinmber sales of Arny tinber.
b. Copies of invitation for bids

c. Name of successful bidder, his status as a small business, the
bid price, and an estimate of the amount of tinber sold.

11-201.  Certificate of Conpetency by SBA Section 8(b)(7) of the Small
Business Act (15 U.S.C. 637(b) (7)) authorizes the SBA to certify the
conpetency of a small business concern as to capacity and credit. In
any case where tinber is being sold on a credit basis, if the bid *
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is being questioned solely on the financial ability of the bidder and
the bidder is a small business concern, the DE will notify the
appropriate SBA field office imediately and foll ow the other procdures
provided by Section Il of the DOD- SBA Agreenment (Figure 11-19). A
certificate of conpetency issued by SBA will be honored in such cases.

11-202. DA-SBA Joint Set-Aside Determ nation. Section 15 of the Small
Business Act (15 U S.C. 644), provides that where certain joint determ -
nations are made by the SBA and a disposal agency, the award of a con-
tract for the sale of Government property shall be made to a small
business concern. Section |V, Joint Set-Aside Determnation of the DOD-
SBA Agreenent inplements Section 15 of the Small Business Act. It is
not anticipated that SBA will reconmend that Arny tinber be reserved or
set aside for sale to small business concerns on an exclusive or pref-
erential. basis. In the event recomendations on set asides of Arny
tinber are received from SBA field offices, the SBA recomendations
will be forwarded pronptly to HQDA (DAEN-REM WASH DC 20314 with DE

comments and recomendati on.

11-203.  RESERVED.
11-204.  RESERVED.
11-205.  RESERVED.
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SECTION XI'I'I.  CLEARANCE OF EXPLCSI VE HAZARDS
AND OTHER CONTAM NATI ON FROM PROPCSED
EXCESS LAND AND | MPROVEMENTS

*

11-206. Cearance of Air Force Lands. The Chief of Engineers has no
responsibility for inspecting or clearing excess Air Force |and of

expl osives or chem cal/biol ogical contam nants. \Men a target or bonb-
ing range, or other land under the control of the Departnent of the Air
Force, which mght be contamnated with explosives or other harnful or
dangerous substances, becomes excess to Defense requirenents, the
appropriate DE will obtain a certificate as to the extent of contam na-
tion and clearance thereof from the Conmander, Air Force Logistics
Comand (AFLC), Wight-Patterson Air Force Base, Chio 45433. The Corps
of Engineers will continue to be the agency with which the disposal
agencies, purchasers, and forner |essors wll conmunicate when explosives
or objects resenbling explosives, are discovered on the land after
disposition has been effected. The AFLC, upon request of the DE, will
neutralize or remove such objects or substances and make a report to the
requesting agency or person. See paragraph 11-225 infra., for supprt
required of the Corps.

11-207. (dearance of Arny Lands. The responsibility for performng
clearance of ordnance contam nated excess Arny military real property is
pl aced upon and remains with the using command. That command, after
conpletion of the clearance work, will furnish the DE a “Statenent of

Cl earance” (Appendix E, AR 405-90) and a record of the clearance work
performed. In addition to the Statement of Cearance, the follow ng
information will be furnished to the DE upon conpletion of the neutrali-
zation:

a. Records of the neutralization work performed, including state-
ment of methods enpl oyed.

b. List of dangerous and expl osive materials renoved.
c. Nunber and names of denolition technicians enployed.

d. Qher data that may be pertinent in the defense of any suit or
claim that mght subsequently arise as a result of civilian occupancy.

11-208. Determnation of Categories. Prior to making a recomendation
for excess, the state of contamnation of the property nust be deter-
mned by the installation conmander as either of the follow ng:

a. Category One. Those lands such as ammunition plants, storage,
test, inpact and training areas, bombing or target ranges, which nay
contain explosives or unexpl oded ordnance. The report wll include
proposed methods of neutralization and the costs thereof.
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b. Category Two. Those lands or buldings which are suspected of
being contamnated with radiological, industrial-mlitary chemcals, or
explosives. The US. Arny Toxic and Hazardous Materials Agency
(USATHAMA) , Aberdeen Proving Gound, Maryland 21010), will be
request ed to determne if the land contains any of the above contam -
nants, to determne the extent of the contam nation, and to decontanm -
nate, if necessary before such property is reported for dispsal

11-209. Responsibilities.

a. Category (ne. The DE, as designee of the Chief of Engineers,
wll satisfy hinself that the clearance work, as certified in the
Statement of C earance, has been performed and that such clearance
conplies with the requirenents of this section. |f the DE determ nes
that the conpleted clearance work is not sufficient, he wll request the
using command to performthe necessary additional clearance. The
Department of Defense Explosives Safety Board (DDESB), has responsi -
bility for review ng and approving, froman explosive safety viewpoint
clearance reports for real property declared excess and offered for
di sposal. DDESB shoul d be consulted for review and anal ysis of acconp
lished clearance work for Category One property when determ nations of
adequacy are not within the capacities of the DE. Requests, fully docu-
mented, for review and/or analysis by the Board may be forwarded to
DAEN- REM for subm ssion to the Board. Department of Defense procedures
include staff study of all proposed excess reports by the Board before
grant of "Prior Approval" for those disposals requiring reports to the
Arnd Services Conmttees (10 U S.C. 2662). \Wen the clearance work has
been satisfactorily perforned, disposal action will be continued as set
forth in this chapter. |f the DE determines that further clearance work
is necessary to render the |and safe for use but that such further
clearance work is not economcally justified, he will nmake a report to
DAEN-REM with his recommendations and pertinent supporting data. The
report will include a statenment of the current status of the excess
action.

b. Category Two. The U S Arny Toxic and Hazardous Materials Agency
(USATHAMA) is responsible for the identification and containment and
elimnation of all toxic and hazardous materials, and related contam -
nation on all land and/or buildings where an excessing action is
pl anned. USATHAMA wi |l conduct the survey and assessments of all pro-
posal excess property to establish the type and quantities of contam -
nants and then plan, direct and control the program to decontam nate and
clean up the property. Following the conpletion of the decontam nation
clean up program USATHAMA will prepare a clearance statement stating
the property has been cleared of all toxic and hazardous materials
reasonably possible to detect using present state-of-the-art nmethodo-
logy, and it wll provide any exceptions or restriction for utilization
of the property. Cearance statements which identify contam nations
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of amunition and explosives will be submtted to the DDESB for
review. Category Two items may include chem cal nunitions or agents,
liquid propellants and pyrotechnics. The clearance statement will be
forwarded through the MACOM to DAEN REM

(1) Decontamnation of Category Two real property will conply with
the requirements of TB 700-4 (Decontamination of Facilities and Equip-
ment). The Bulletin provides general policies, responsibilities and
procedures applicabl e whenever potentially contamnate facilities are
di sposed of to other Government agencies, qualified users in industry,
or to the general public.

(2) The degrees of decontami nation are designated in TB 700-4.
Contanminated real and personal property excessed for disposal shall be
decontam nated to XXXXX before it can be renoved from the Governnent
prem ses, or transferred to nonqualified Governnment or industry users.

11-210. Contam nated |ndustrial Property.

a. GSA may arrange to sell contamnated chemical or other indust-
rial plants to a purchaser whose operations will result in the sane type
of contamination, or who agrees to perform the necessary decontan -
nation. Any decontam nation work required will be nonitored by USATHAMA
who will also review the conpleted program for adequacy of decontamn na-
tion. |If these arrangements cannot be worked out, USATHAMA will decon-
tam nate the property at the request of OCE, or the property may be
withdrawn from excess and returned to the using command for care and
cust ody.

b. A Statement of Clearance is required for industrial property to
be declared excess in order to establish a qualitative and quanti-
tative base line for the contamnants present. [In the Statenent,
USATHAMA wi || provide an adequate description of the nature and extent
of the contamnation. The description furnished to the DE should in-
clude the follow ng information:

(1) Nanme and location of installation.

(2) Date of final clearance.

(3) Reference to attached real estate nmap show ng | ocations of
contam nated, cleared and restricted areas. The map(s) will be attached
to the description of contamnation.

(4) Statenment that the area has been cleared of toxic and hazardous

material s reasonably possible to detect either by present state-of- the
art nethodol ogy or by a visual inspection.
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(5) Recommendation as to whether the land or structures may be used
for any purpose for which it is suited, clearly identifying any areas
recommended for restricted use and listing restricted tract and building
nunber s

11-211. Limtations on Clearance Cost. The following principles are
established for determnation of the financial [imt of clearance opera-
tions at excess installations:

a. Government - owned | and. Clearance work will not be undertaken
where the estmated cost thereof exceeds the value of the land after
decontam nation plus the estimated cost of keeping it security-fenced
and posted for a period of 25 years.

h. Leased land. Clearance will not be undertaken where the esti-
mated cost, plus the cost of any other required land restoration work
exceeds the value of the land after clearance and restoration plus the
estimated cost of keeping it security-fenced and posted for a period of
25 years.

11-212. Cearance of Mlitary Scrap. Mlitary scrap can contain or be
contam nated with explosives, chentals, and other hazardous

materials. The primary consideration in determining whether scrap neta
will be removed should be the safety of persons comng on the land in
question and, secondarily, the prevention of accidents resulting from
the sale and/or use of the scrap netal subsequent to the |and passing
fromthe jurisdiction of the Departnent. The DE will insure the renova
or destruction, by usung conmand, of all mlitary scrap and scrap netal
fromlands suitable for cultivation or other subsurface operations. In
the case of land unsuitable for cultivation or other subsurface opera-
tions, all mlitary scrap will be remved or destroyed and scrap meta
removed, if it is reasonably possible to do so. Cases where it is
considered inpracticable to renmove the scrap metal, will be reported to
DAEN-REM for final decision. In such instances, pertinent data and the
reconmendation of the DE will be furnished. Disposition of mlitary
scrap or scrap netal by dunping into inland waters or by land burial in
other than an approved landfill is prohibited.

11-213. Restricting Future of Artillery and QG her Ranges

Experience indicates that, on ranges where high explosive projectiles
have been fired or dropped, such as artillery, bonbs, nortars, rockets,
grenades, and the like, it is inpossible to nake certain that land in
inpact areas is absolutely safe for unrestricted use. Such inpact areas
receive a high concentration of fire, and the properties of these
projectiles are such that many duds are deeply buried. Depth of burial
as well as the concentration of fragments or conponents, will affect the
dependability of mne detectors. Since there is no knowndefinite
period w thin which such projectiles will become inert through
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weat hering and corrosion, such contaminated areas can be safely released
for restricted use only, even after decontam nation work as been carried
to its practicable Iimt. Such restrictions will usually be in the form
of a recommendation that the land be restricted to surface use only.
Restrictions will be based solely on the type and/or extent of contam -
nation. If land is contam nated to such a degree that it is considered
it cannot be rendered safe for any use, disposal action wll be
suspended and the facts will be reported to DAENREMC with the DE
reconmendat i ons.

11-214. Reporting Contam nated Land to the General Services Adm nistra-
tion. Contami nated areas, except industrial properties as covered by
paragraph 11-210, will not be included in a Report of Excess to GSA
until such time as the affected areas have been cleared by the using
command to the satisfaction of the DE and a Statement of C earance has
been received. If an exception is granted and the Departnent of the
Arny, with the concurrence of GSA, reports contam nated nonindustria
property excess, the report of excess will include statenents
concer ni ng:

a. The extent and type of such contam nation;
b. Plans for decontam nation, if any; and

c. The extent to which the property may be excessed w thout future
decont am nat i on.

11-215. Statenent of Clearance in Reporting Excess Property to GSA
The Report of Excess will include the Statenment of C earance furnished
by the using comand (paragraph 11-207). The record of the clearance
work performed by the using command will not be included in the Report
of Excess but will be preserved in the pernmanent records of the DE |t
is anticipated in these cases that the disposal agency (GSA) wll, at
the time the land is offered for sale or |ease, give public notice of
the circunstances surrounding its past and future restricted use
Included in such notice will be the statement that the Department of
the Arny is willing to renove or destroy any potentially dangerous
materials discovered at any time in the future, subject to the
availability of funds for this purpose.

11-216. Reporting Target Ranges. All Reports of Excess to GSA covering
| ands which have been used as target ranges of any kind will contain an
affirmative or negative statenment in regard to contamnation. This wll
be by appropriate schedule and reference thereto in the follow ng
manner :

*
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a. If the statement is negative, it will declare that no expl osive
or other contamnating materials were used or stored on any portion of
the installation.

b. If the statenent is affirmative, reference will be made to
appropriate schedules of the Report of Excess containing statenents of
clearance on the installation, or portions thereof.

11-217. Recording Statenents of Clearance. On property disposals for
which the Corps of Engineers is the disposal agency, the DE will have
the Statenent of Cearance recorded, if possible, as part of the
permanent history of the property involved, with the proper county |and
record office. A copy of the report of clearance work performed will be
furni shed DAEN- REM and DAEN- REP.

11-218. Return of Contaminated Leased Land to Owners. Were | eased
land has been contam nated, whether excess to mlitary requirenents or
being used, it may often prove advisable and economcal to acquire the
fee to such properties. Prior to considering the return of contam nated
| eased land to owners, District Engineers wll assist installation
conmanders in preparing an analysis as a basis for recommendation to
acquire or not acquire such areas. In the case of recomrended restric-
tion of use, notice should be given the lessor as described in paragraph

11-215.

a. Where such a restriction reduces the value of the land, the
Departnment will, if consistent with the terms of the |ease, pay danages
equal to the reduction in value as of the effective date of
term nation.

b. As stated in paragraph 11-215, the owner should be advised that
the Department is willing to renove or destroy any potentially dangerous
material s that may be discovered in the future, subject to the
availability of funds.

11-219. Supplenental Agreement with Omner of Contaminated Leased
Land. In the event that it becones necessary to pay damages to a |essor
in lieu of restoration i.e., decontamnation, the following clause,
appropriately nodified to fit the circunstances, will be made a part of
the supplenental agreenent termnating the |ease and effecting nonetary
settlement in lieu of restoration. Additionally, in order to protect
the Government from possible clainms for damages from future purchasers,
the executed supplenmental agreement will, in those jurisdictions
permtting recordation, be recorded by the DE thus providing Iegal
notice to subsequent purchasers of the condition of the prem ses.
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SUGGESTED CLAUSE FOR USE | N SUPPLEMENTAL AGREEMENT

VWHEREAS, by reason of the use made of the premses by the
Governnent it is inmpossible to ascertain after conpletion of decontam -
nation operations by the CGovernnent that the follow ng described portion
of land is safe for unrestricted use by the lessor (or state because of
use made by CGovernment that use of land nust be restricted to grazing

etc.):

(Legal Description; utilize hachured/annotated maps(s) as attachment plus
| egal description.)

Now, therefore, in consideration of the payment by the Government
of the United States to the lessor, (Name of lessor), of
dollars ($___ ), representing the estimted conpensation to which
the lessor Is entitled by reason of the loss of the unrestricted use of
the above described property, the lessor hereby releases the Government
fromall clains for damages to property and/or injury to persons which
may arise out of the existence on the prem ses of unexploded amunition
or chem cal/biological agents. It is nutually understood, however, that
for a period of 25 years fromthe date hereof, the Government shall
upon request of the lessor, renove or destroy any potentially dangerous
materials that may be discovered on the land, provided that adequate
appropriations are available to cover the cost of such service
(I'f use of the land is restricted to surface use, the lessor should
agree and covenant, in consideration of the payment, to use the land for
such purposes only.)

11-220. Conditions in Conveying Land Suspected of Contam nation. The
following conditions, appropriately nodified to conformto local |aw,
will be included in deeds conveying land which is, or is suspected of
being, contamnated with explosive or toxic materials and is restricted
to surface use: (GSA should be requested to include these conditions in
deeds that they prepare.)

VWHEREAS, said property was a part of (Name of Installation), a
mlitary installation used for , and portions of this

property were subject to contam nation by the introduction into the said
installation of bonbs, shells and other charges (insert reference to
toxic chemcal/biological agents, if applicable) either bel ow or upon
the surface thereof; and

VWHEREAS, the grantor has caused the property to be inspected and
has decontam nated the said property to the extent deemed reasonably
necessary, and, to the extent deemed consistent with sound econom c
limtations, has cleared the property of all dangerous and expl osive
mat eri al s and/ or chem cal/biol ogi cal agents, reasonably possible to
detect, and has nade certain reconmendations pertaining to the use *
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to which the land may be devoted, and the said reconmendations are
contained in a statenent, a copy of which is attached hereto and nmade a
part hereof; and

VWHEREAS, the grantor, by attaching such statenent, does not intend
to make, nor shall it be construed to have made, any representations or
warranties pertaining to the condition of the land; and

WHEREAS, the hereinafter-designated grantee has entered into a
contract to purchase said property with full know edge of, and notwth-
standing the foregoing recitals which are incorporated for the purpose
of disclosing the forner use nade of the property hereinafter described,
and

WHEREAS, by acceptance of this instrunent, the grantee admts and
confesses to full know edge with respect to the facts contained in the
foregoing recitals as to possible contamnated condition of the

property;

NOW therefore, by acceptance of this instrument, and as a further
consideration for this conveyance, the grantee here covenants and agrees
for hinself, his heirs, successors, or assigns, to assunme all risk for
all personal injuries and property damages arising out of ownership,
mai ntenance, use, and occupation of the foregoing property; and further
covenants and agrees to indemify and save harnmless the United States of
Anerica, its servants, agents, officers, and enployees, against any and
all liability, claims, causes of action, or suits, due to, arising out
of, or resulting from immediately or renotely, the possible
contam nated condition, ownership, use, occupation, or presence of the
grantee, or any other person, upon the property, lawfully or otherw se

11-221. Warning to Public of Danger in Handling Explosive Mssiles

When any |and which has been contamnated with exploslve objects, or
chem cal / bi ol ogi cal agents, is released for disposal to, or use by, the
general public in addition to the clearance statement furnished to the
di sposal agency, the DE will publicize, to the fullest extent practic-
able, the possibility of contamnants remaining on the land and the

i nherent danger of handling explosives or other contam nants. Such
publication should be in the formof articles in official news nedia, or
posting of the prem ses whenever the latter is considered nost

feasible. Such publicity should include instructions that, in the event
of the discovery of an explosive mssile, or an object resenbling an
expl osive mssile, or other contamnant, or in the event of an injury
caused by an explosion or exposure to toxic agents, such discovery or
injury should be reported imediately to the DE. An effort should be
made to obtain the cooperation of local |aw enforcing agencies to *
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insure the pronpt reporting of an accident, or the discovery of an

expl osive mssile. The majority of accidents are the result of the
removal of explosive mssiles by individuals for sale to scrap

dealers. Scrap dealers in the vicinity of contam nated |ands should be
informed of the inherent dangers and asked to cooperate by refusing to
buy mlitary scrap from private parties.

11-222. Reporting Accidents. |mediately upon receipt of information
of an accident involving, or appearing to involve, explosive or

chemi cal / bi ol ogi cal elements remaining on, or carried from an excess or
surplus installation, whether under the jurisdiction of the Corps of
Engi neers, other Government agency, or sold or returned to public or
private owners, the DE will institute an investigation and prepare a
report prescribed by AR 385-40 and OCE Supplenent thereto. Further,
upon deternmination that an accident has occurred, the former using
command shoul d be requestd to send qualified explosive, chenmical or

bi ol ogi cal specialists to the scene of the accident inmmediately, in
order that proper corrective neasures to elininate future accidents may
be instituted. HQDA (DAEN-REM will be immediately informed, by tele-
type, of any accidents due to explosives on |ands which have been used
by the Department involving injuries to persons and/or animals, or
damages to private property.

11-223. Contamination Discovered After Return of Land to Oaner, or
Sale. Wen |and has been previously declared clear of explosives or
other dangerous material so as to be safe for all uses and disposed of,
but is later found to have been contam nated to such an extent that, in
his opinion, it is dangerous to the public, the DE will request the
former using command to re-examne the land for the purpose of deternin-
ing the extent to which the original Statement of C earance should be
revisal and to determne the kind and cost of any further clearance work
by the using command which would be required to place the property in
the condition set forth in the original Statenent of Cearance. If
further clearance work is necessary and consi dered econom cally
justified, the DE will request the using conmand to perform such work
and furnish a new Statenment of Cl earance and record of the further
clearance effected. |If further clearance work is not considerd
economcally justified, he will make a report thereof to DAEN-REM with
his r ecommendati ons and pertinent supporting data. Recommendation for
reacquisition of contamnated lands will be limted to those which
involve full restrictions of both surface and subsurface uses. \Were
subsurface use of lands only is to be restricted, it is preferable to
make conpensation to the owners through claim procedure, when and if
instituted by the owner on his own initiative
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11-224. Return of Public Dommin Land.

a. Ceneral. The procedures described elsewhere in this section to
carry out the continuing responsibility of the Department of the Arny to
assist and advise the land holder and protect the public from dangerous
substances on or in the land after release are equally applicable to
public domain lands. Air Force policy and procedures are generally
conpar abl e.

b. Congressional. A provision has been added to several |aws
enacted by Congress that upon request of the Secretary of the Interior
at the time of final termnation of the reservation effected by the Act,
the Department of the Arnmy shall make safe for nonmlitary uses the |and
withdrawn and reserved, or such portions thereof as may be specified by
the Secretary of the Interior, by neutralizing unexploded anunition,
bonbs, artillery projectiles, or other explosive objects and chem ca
agents. The intent of the provision is explained by a statament of the
Conmittee on Interior and Insular Affairs, House of Representatives, in
Report No. 279, 87th Congress, |st Session: Theconmttee concl uded
that it would be appropriate to amend the bill to designate the
Secretary of the Interior to act on behalf of the Federal Governnent in
delineating the areas to be made safe for nonmlitary use when the |ands
are no longer required for defense purposes. “It is expected that
the Secretary of the Interior will not require the Departnent of the
Army to proceed with expensive cleanup work in areas where there would
be no direct benefit. On the other hand, it is anticipated that when
potential resources or use values are such, as to make deduddi ng or
decontam nation advisable, the Secretary of the Interior will identify
those resources and values for the Secretary of the Arny. This will
permt a full and conplete justification in the event that a separate
appropriation therefor is required.” Report No. 279 also quoted the
follow ng policy statement by the then Bureau of the Budget: *
requi rement for decontam nation should be related to a standard not only
of practicability, but also to one of economc feasibility that takes
into account the desired future use and value of the land to be decon-
tam nated.”

c. Arny. The congressional policy outlined aboved does not change
the existing Arny policy. Its principal effect is to make it clear that
the Secretary of the Interior has an equal interest with the Secretary
or the Arny in the final decision on whether it is practicable or
feasible to clear lands for return to the public domain, and the extent
of clearance. No difficulties in reaching agreement with Interior in
these matters are anticipated. Where |arge expenditures are involved,
it will usually be necessary to request a special appropriation, |eaving
the final decision to Congress. In any instance, if difficulty in
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reaching agreement with officials of the Bureau of Land Management (or
the Secretary of the Interior) should occur, it wll be reported
pronptly to DAEN-REM with conplete background data for review and
instructions.

11-225. Support in Clearance of Air Force Lands. Were Air Force range
| ands are proposed for disposal, the AFLC, in nost cases, will make an
econonm ¢ study to determine the extent of clearance that is justified by
the relative values of the property before and after decontan nation.

For this purpose, AF comands declaring range |ands excess will submit a
copy of the excess recomendation to the AFLC. Upon request, the DE
wi |l prepare and furnish a disposal planning report to the AF Logistics
Command for assistance in making the econom ¢ study. The disposa
planning report will include, but need not be limted to, the follow ng:

a. A map which depicts and annotates differing areas according to
their estimated highest and best use.

b. An appraisal report reflecting the fair market value of each of
the differing areas based on their highest and best use, and based on
the assunption that the lands are entirely free of dangerous materials
or other contam nation. AFLC will conpare such evaluation with cost of
decontam nation work. Wile needed primarily in connection with the
return of AF range lands to the public domain, economc studies may be
made and disposal planning reports requested by the AF in other areas.

11-226. RESERVED.
11-227.  RESERVED.
11-228.  RESERVED. *
11-229.  RESERVED.
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SECTION X'V
SALE PROCEDURE

*

11-230.  Advertising.

a. Definition and Purposes. GSA regulations require that disposa
agencies shall widely publicize all surplus real property which becomes
available for sale. Sales will be made to the highest responsible
bi dder after advertising. Advertising consists of the preparation of
Invitation for Bids, the posting of copies thereof in public places,
their distribution to interested persons or prospective bidders, and
publication of notice of sale in newspapers where such publication is
deenmed advisable or is required by this chapter. The purpose of adver-
tising and obtaining conpetition in selling CGovernment property is:

(1) To give all qualified persons equal opportunity to bid for the
property.

(2) To secure for the Governnment the benefits which flow from
conpetition.

(3) To prevent criticism that favortism has been shown by officers
or enployees of the Government in making sales of public property.

b. Notice to Departnment of Commerce. A condensed statement of
proposed sales of surplus real property by advertising for conpetitive
bids, except where the estimated fair market value of all the property
included in the advertisenment is less than $5,000, shall be prepared for
publication in the US. Department of Conmerce publications, “Commerce
Business Daily.” CQuideline is contained in the Defense Acquisition
Regul ation (DAR) 1-1005.1, (fornerly the Armed Services Procurenent
Regulation). Forward statement to: U.S. Departnent of Commerce,
Commerce Business Daily, P.O Box 5999, Chicago, Illinois 60680.

Cc. Procedure. Wether newspaper advertising in addition to dis-
tribution and posting of Invitation for Bids is desirable wll depend
upon the value of the property and in sone instances the anticipated
interest in the property. The ever-changing market requires different
methods or efforts to obtain the best price for the Government. The
time allowed for submssion of bids wll depend upon the time available,
usual Iy 30 days. If available, a longer period may be desirable based
on value and other factors. A shorter period may be necessary and, in
an energency, a period of |less than 10 days may be all owed. However
the contracting officer should make a record of witten findings to
support such a decision. If the emergency is based on requirenments of
the using command that appear questionable, a report wth
recommendations should be forwarded to DAEN-REM by the nost expeditious*
neans.

11-121



ER 405-1-12

Change 12
27 Cct 80

d. Bidders Miling Lists. Instructions contained in procurenent
regul ations are applicable generally for establishing, maintaining, and
controlling bidders mailing lists (DAR 2-205). Cenerally, all proposed
sales should be preceded by an advance notice, to elimnate
disinterested bidders and as a neasure of econony in printing and dis-
tributing volumnous Invitation for Bids. Notice to bidders wll
provide that their failure to respond to two successive sales offerings
will result in the removal of their names fromthe bidders list. \Wen
time does not permt an advance notice, one copy of the Invitation may
be sent to the potential bidder, which contains the follow ng notice
“Attention Bidders. |If interested in bidding on any or all itens, three
(3) additional copies will be furnished on request.” The advance notice
w Il describe the property offered and ordinarily provide that Invita-
tion for Bids will be mailed on request or may be picked up at the
installation or project at the tinme the property is inspected

e. Inspection of the Property. Upon request, interested persons
should be permtted to make appropriate inspection of the property,
including inventory records, plans, specifications, and engineering
reports, subject to any restrictions necessary in the interest of
national security and to such reasonable rules as may be prescribed by
the using comand or the DE.

11-231. Award of Contract.

a. Opening of Bids. Al bids shall be opened and publicly
disclosed by a duly authorized representative of the responsible DE at
the time and place stated in the Invitation and advertisenents

b. Award and Notice to Bidders. Award shall be nmade with reason-
able pronptness by notice to the responsible bidder whose bid,
conforming to the Invitation for Bids, will be nmost advantageous to the
Governnent, price and other factors considered, provided that any or al
bids may be rejected when it is in the public interest to do so. Wen
an award is mde, unsuccessful bidders should be notified pronptly and
their earnest money deposits returned.

c. Equal Ofers. Equal offers nean two or nore offers that are
equal in all respects taking into consideration the best interests of
the CGovernnent. Wen equal acceptable offers are received, award shall
be made by a drawing by lot limted to the equal acceptable offers
received (See also paragraph 11-232.)

d. Public Auction. When authorized by GSA sales of surplus
property may be made through contract auctioneers. Consideration should
be given to auction sales when there is likely to be considerable
interest in the property. GSA Regional Offices have had experience with
actions, maintain lists of qualified auctioneers, are in a position
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to give other advice and assistance, and may authorize auction sales on
behal f of GSA, pursuant to FPMR Section 101-47.304-7. Auctioneers
retai ned under contract shall be required to publicly advertise for bids
in accordance with applicable provisions of that regulation. The prior
approval of DAEN-REM will be obtained before auction sales are

undert aken.

11-232. Application of Anti-Trust Laws. The Federal Property Act
provides that real property and related personal property with an
aggregate total cost of $1,000,000 or nore (or personal property with an
acqui sition cost of $3,000,000 or nore) or patents, processes,

techni ques, or inventions, regardless of cost, shall not be disposed of
to any private interest until the advice of the Attorney General has
been received as to whether the proposed disposal would tend to create
or maintain a situation inconsistent with the anti-trust laws. Prior to
obligating the Government on any such disposal, Division Engineers wll
furnish DAEN-REM information on the probable terms and conditions of the
sale. DAENNREM will use the information as the basis for a request to
the Attorney General for advice. Under the provision cited, the
Attorney Ceneral is allowed up to 60 days to furnish the advice
requested. The Federal Property Mnagenent Regul ation, Section 101-
47.301. 2 provides guidance on the information to be furnished.

Where identical bids in excess of the $2,500 are received, FPMR Sec-
tion 101-47.304-8 provides for a report to the Departnment of Justice.
Section 101-47.304-8 provides guidance for such reports to be addressed
to the Attorney Ceneral, WASH DC, 20530.

11-233. Determination of Acceptable Ofers After Advertising.

a. Cenerally an acceptable offer is one which:
(1) Is submtted by a responsible bidder.
(2) Conforms to the Invitation for Bids.

(3) Equals or exceeds the appraised fair market value of the
property.

(4) Was independently arrived at in open conpetition.

b. A formal appraisal is not required where real property
conponents:

(1) Are to be offered on a conpetitive sale basis that will
adequately test the market.

(2) Are at the sane |ocation and are to be sold under a single
advertisement.
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(3) Have a total estimated fair market value of $10,000 or |ess
for all property to be sold.

The determnnation as to necessity for a formal appraisal because of the
$10,000 limtation may be made by an experienced real estate enployee
who need not be a real estate appraiser. This determnation may be in
the formof a sinple witten statement that in the judgnment of the
signer the property is not considered to exceed $10,000 in value. In
these cases, awards wll be supported by a determnation by the DE that
the market was adequately tested, and the price bid reasonable. For the
purpose of records and reports, the sale price will be recorded as the
fair market value. If it appears the market was not adequately tested
bids will be rejected and the property readvertised, or, if tinme does
not permt readvertising, a sale may be consummated using the procedure
provided in d and e bel ow.

c. Al land, irrespective of estimated value, and all other rea
property and conponents with an estimated value in excess of $10,000
w |l be appraised. Were an acceptable offer, as defined in a and b
above, is not received for such property as a result of public advertis-
ing, it will be readvertised unless the responsible DE determ nes, based
upon witten findings which shall be preserved as part of the pernmanent
file, that further public advertising will serve no useful purpose

d. \ere no acceptable bhid is received as a result of the second
advertising, or a determnation was nade that further advertising would
serve no useful purpose or is not feasible, the DE may negotiate a sale
at the highest price obtainable, provided:

(1) Al bids are first rejected.

(2) The total of the appraised value for all property included in
any single sales contract does not exceed $1,000.

(3) Al past bidders, on any of the itenms, and any other known
interested parties are afforded a fair opportunity to participate in the
negoti ations.

(4) The sale price is in excess of the highest bid received as a
result of advertising

(5) In his opinion the price is reasonable.
e. \Were the appraised or estimated value of all items to be
included in a single sales contract exceeds $I,000, and no acceptable

bid is received, the high bidder nay at the discretion of the DE be
given a reasonable period, not to exceed five working days, to
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increase his bid. At the same tinme all other bids shall be rejected and
bid deposits returned. If the high bidder increases his offer to an
amount equal to the total appraised or estimated value of the itens
invol ved, the DE may consummate the sale. Al other cases wll be
forwarded to DAEN-REM together with an opinion as to whether the market
was adequately tested and the highest price offered is reasonable, and
with recommendations as to the course of action to be followed. If a
negotiated sale to other than the highest bidder is recommened, infor-
mation for preparation of a report to the Government Operations
Committees of Congress will be included, as required in paragraph 11-
234C( 2) .

11-234. Negotiated Sales.

a. To Private Parties. Negotiated sales to private parties are
not viewed with favor Cenerally, such negotiated sales wll be
approved only where an energency exists that will not permt
advertising, where advertising would serve no useful purpose, or where a
negotiated sale is in the best interest of the CGovernnment. Emergencies
which justify sales without advertising do not ordinarily justify sales
W t hout conpetition. Instances are rare where the emergency is such
that time does not permt the oral solicitation of quotations from nore
than one source. In any sales which are made without benefit of
advertising, conpetition by informal solicitation and quotation wll be
obtained to the maxinum extent feasible under the circunstances. Such
sales should be negotiated at the best terms obtainable and at not |ess
than the appraised fair market value.

b. To Eligible Agencies

(1) Acts of Congress listed in the Federal Property Managenent
Regul ation, Section 101-47.4905 (Illustrations), authorize negotiated
sales of surplus real property to states and other eligible public
agencies listed therein. The Acts listed, except Section 203(c) (3) (H)
of the Federal property Act (40 U S.C. 484(c) (3) (H, cover special
classifications of property for specialized use, the nost inportant of
which is disposal of airport property. The Section of the Act cited
authorizes negotiated sales of surplus property to states, territories,
possessions, political subdivisions thereof, or tax-supported agencies
thereof, provided the appraised fair market value of the property and
other satisfactory terns of disposal are obtained. (The other Acts
listd in Section 101-47.4905 provide for disposal subject to conditions
of use but wthout consideration, or at reduced consideration, except
power transm ssion lines which are sold wthout conditions but at the
apprai sed fair market value.) Notification that surplus property is
available for disposal will be given to eligible public agencies for *
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all airport property and for any other property where there is reason to
believe that an eligible public agency may be interested in the property
or that the property may be adaptable to the agency’s use (Section IX)

(2) Title 10, United States Code, Section 4682, authorizes the
Secretary of the Arny to sell obsolete or excess nmaterial at fair value
to the National Council of the Boy Scouts of Anerica. The Judge
Advocate Ceneral has held that buildings and other inprovenents no
| onger required by the Departnment be sold to that organization at the
apprai sed fair narket value

c. Authority to Neqotiate

(1) The DE is authorized to dispose of |and, inprovements, related
personal property and real property conponents (including standing
tinber and enbedded sand, gravel, and stone-quarried products in their
unmined or natural state) with an estimated fair market value of $1,000
or less by negotiated sale without advertising, provided that such
action is within the purview of a and b above, and satisfactory terns of
di sposal can be obtained. Except as provided in paragraphs 11-233 and
234b, all sales are not less than the appraised fair market value. See
d below for requirement for appraisal by contract.

(2) Another proposals to negotiate sales wthout advertising
wll be submtted to DAEN-REM for advance approval. In subnitting such
proposals, the nature of the emergency or other situation justifying the
wai ver of advertising will be clearly stated. The property invol ved
w Il Dbe adequately defined, and the appraised fair market value and
proposed price will be set forth. Negotiated sales of surplus property
with an appraised value in excess of $1,000 under provisions of the
Federal Property Actcited in b(l) above, require subm ssion of an
explanatory statement to the Covernment Operations Commttees of
Congress. Under the FPMR a statement nust be submtted at |east 35
days in advance of each such negotiated disposal. Wen required, the DE
will forward a draft of statement to HQDA (DAEN-REM for transmttal to
GSA for submission to the Commttees.

d. Appraisal by Contract. Pursuant to Federal Property Mnagenent
Regul ation, Section 101-47.304-9(b), where sales are to be negotiated
under the authority provided by paragraph 11-234 a and b above, a
contract appraisal should be obtained provided that the cost of such a
contract would not be out of proportion to the recoverable value of the
property and is in the best interest of the Governnment. If such is not
the case, the head of the disposal agency, or his designee, may
authorize any other appropriate nethod to obtain an estimte of fair
market value. Requests for waiver will be forwarded to DAEN-REM

*
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e. Record to Justify Waiver of Advertising

(1) Awitten justification for negotiated sales made under the
authority of these instructions will be prepared and filed by the DE
with the record of disposal in each case. A copy of Standard Form 1036
may be used for this purpose.

(2) Except for those cases covered by b above, the nature of the
emergency conpel ling waiver of advertising, the reason why it was
consi dered that advertising would serve no useful purpose, or why the
negotiated sale was considered to be in the best interest of the
Covernment, will be clearly stated. In cases where an explanatory
statement is transmitted to the Conmttees on Covernment Qperations, a
copy of that statement will be furnished the appropriate GSA Regional
Ofice and filed with record of the case as the required documentation
of justification for waiver of advertising. DAEN-REM will nake
available to the DE necessary copies of such statenents for filing or
distribution.

11-235. Formof Invitation for Bids and Contract of Sale. Sale

contract forms will be prepared by the DE conducting the sale. ENG Form
571-R, DA Invitation for Bids, Bid and Acceptance, Sale of Surplus Real
Property (Figure 11-21) will be used as a guide in sales of bare land

or inproved land and related personal property. ENG Form 1038-R DA
Invitation for Bids, Bid and Acceptance, Sale and Renoval of Buildings
(or other Real Estate Inprovements) Located At Figure 11-22),

wi Il be used as a guide in sales of buildings and other inprovenents
for removal fromthe site. These fornms are designed for use in normal
sales of land and real estate inprovenents pursuant to existing delega-
tions of authority. The DE is authorized to change formats, to rearrange
the sequence of paragraphs, and to add or to delete paragraphs in whole
or part, as local circunstances require, but no substantive departure
fromthe fornms is authorized wthout prior specific approval of DAEN REM
Whenever a sale is to be conducted pursuant to a special delegation of
authority, and whenever the circunstances of a sale are such as to render
use of these forns inappropriate, a formwll be devised by the DE to
neet the requirements of the particular sale involved, and forwarded to
DAEN-REM for approval. ENG Form 4808, Mnor Forest Products Sales Contract,
will be used to sell tinber byproducts. Copies will be furnished to the
purchaser, District Financial Accounting Officer, head of project office
and the resource manager or post forester. Mnor forest products are
defined as tinber byproducts with a fair market value of less than $1,000.
Suggested additional provisions and conditions for use in the sale of
standing timber are contained in ENG Form 2140-R Suppl ement to Standard
Form 114 for Use in Tinber Sales Contract (Figure 11-23). In preparing
sale contract forms, the following instructions will be followed:

a. Adefinite date and time will be set for the opening of bids.

b. Bids will be prepared in quadruplicate, all copies to be signed
by the bidder.
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c. The Invitation for Bids will require each bidder to submt wth
his bid a certified check, cashier's check, traveler's check, or United
States postal noney order drawn to the order of the "Finance and Accounting
Oficer, US. Any Corps of Engineers" for at |east 20 percent of the bid. *
VWen the cash bid may be a small part of the total consideration (where
such dismantling and restoration is involved), the DE should set a definite
hi gher ampunt as a bid deposit. Also, in such cases a performnce bond,
adequate to discourage breach of contract after only partial performance
may be required.

d. For real property components the Invitation for Bids wll
require paynent in full wthin seven days after the successful bidder is
notified that his bid is accepted and, in any event, prior to renoval of
the property. The tine specified for conpletion of paynent for |and
wi || depend upon the sum of money involved

e. Bids may be submitted for one or any nunber of items. Items or
lots of real property will be offered in such reasonable quantities as
to permt all bidders, small as well as large, to conpete on equa
terms. Land, however, will not be subdivided solely for this purpose
and in the case of tinber sales or sales of enbedded sand, gravel and
stone, it my not be feasible to have nore than one purchaser operating
inthe sane area. Further, it may not be to the Governnent’s
interest. Buildings will be offered for sale as single items whenever
practicable but subm ssion of bids covering specified groups as an item
or all of the buildings may be permtted if the DE considers such a
procedure is in the best interest of the Governnent. It may sonetimes
be advantageous to divide the buildings into appropriate groups and to
permt bidding on individual buildings or on specified groups of
buildings or on the entire lot. \Wen such bids are pernmtted, the
Invitation for Bids, ENG Form 1038-R w Il be flagged to inform bidders
that lunp sum bids on the entire lot (and specified groupings, if this
procedure is appropriate) may be made but will not be accepted unless
the lunp sum bid exceeds the total of the highest bids received on
each item (or on the groupings).

11-236. Credit. Paynment of the purchase price over an extended period
of time should be considered only when the price is a considerable
anount, and it may be to the Government’s interest to extend credit.
prior to offering property for sale on an extended paynent plan basis,
approval from DAEN-REM wi || be obtained. Extension of credit wll be
wthin the limtations of FPMR Section 101-47.304-4. Credit cannot be
extended, except to state or |ocal governments, nor can any other
special condition be applied, unless provision was made for it in the
Invitation for Bids.
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11-237. Extensions of Time. Ganting an extension of time, where
unusual or unforeseeable circunstances are not present, is contrary to
the formof the Invitation for Bids, and amounts to the application of
special conditions not provided for therein. This violates GSA regul a-
tions and the principles of fair conpetition. Adoption of the follow ng
guides in the devel opment and administration of sales prograns will help
to avoid unjustified requests for extensions of tinme:

a. Establishment of realistic periods for conpletion of the sales
contract.

b. Necessary and justified extensions to be authorized subject to
posting additional bond to insure performance and payment of adequate
consi deration where use of Governnent land is involved.

c. Reasonable restrictions on resale of inprovements at the site

d. Prohibition against posting advertising signs and storage of
salvaged material on the installation pending sale to other custoners.

11-238. Abstract of Bids. At the opening of bids, DD Form 1501 or
1501-1 (Abtract of Bids) will be prepaired showing bid received, the
anount for each item and the total. The successful bid will be
encircled in red or typed in red.

11-239. Paynments. Al payments should be in the form of cash

cashier’s check, noney order, traveler’s check, draft, or any other form
of payment not subject to stoppage or revocation. Al such checks

money orders, or drafts should be drawn to the order of the "Treasurer

of the United States. ”

11-240. Sale To Enployees or Mlitary Personnel. The sale of
Government real property will not be made to civilian enployees or
mlitary menbers of the Department of Defense (including an agent,
enpl oyee or menber of the immediate famly of such personnel) whose
duties include any functional or supervisory responsibility for the
di sposal of real property under Army control

11-241. Equal Opportunity - Sales of Tinber, Enbedded Sand, G avel
Stone, and Surplus Structures. Consistent with Executive Order No

11246 as amended by Executive Order No. 11375, every Covernnent contract
i nvol ving enpl oyment shall include provisions for equal opportunity in
enpl oyment, in connection with the performance of work under the
contract. The equal enployment opportunity clause in DAR 7-103.18 will
be included in all contracts and first-tier sub-contracts over $10,000
pertaining to the following real estate actions in the United States and
Its possessions, unless exenpted under the provisions of DAR 12-805. *
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a. Sale of standing tinber.

b. Sale of enbedded sand, gravel, and stone in their natural
state.

c. Sale of surplus structures where an appreciabl e amount of
dismantling and site restoration is involved.

11-242. Statenent of Contingent or Other Fees. The instructions and
procedures contained in Section I, Part 5 DAR are applicable to the
sal e of CGovernnent-owned real property and will be followed. Were
applicable the statenent set forth in DAR 1-506 will be included in
Invitation for Bids and Contracts of Sale and an identical signed state-
ment will be secured from the prospective purchaser where the property
is to be sold without advertising for conpetitive bids. In addition to
the statenent, Standard Form 119 (Contractor’s Statement of Contingent
or Qther Fees for Soliciting or Securing, or Resulting From Award of
Contract) will be conpleted where either part of the statement is
answered in the affirmative. The exceptions to the use of the statenent
and Standard Form 119 are set forth in DAR 1-506-3 and may apply
generally to real property sales of the Army, Air Force and non-defense
agenci es except that the nmonetary limtation prescribed by DAR 1-506.3
is $1,000 insofar as sales or property of the Department of Energy are
concer ned.

11-243. Preparation and Distribution of Sales Docunments and Reports of
Sal es.

a. Report of Funds Received. As funds are collected from sales,
reports will be prepared pronptly. Sales may be allowed to accunlate
to permt the making of fewer reports, but in no case will they go
unreported |onger than 48 hours. DD Form 1131 and supporting papers
will be signed by the DE conducting the sale.

b. Numbering of Contracts. The nunbering of contracts involving

the receipt or expenditure of funds will be in accordance with ER |180-
1-1 (ECI 30-203).

c. _Docunentation and Reports of Sale. The DE responsible for the
sale will prepare and retain copies of documents pertaining to the sale,
and will make required distribution of the follow ng (see d below):

(1) Contract - one signed and two authenticated copies.

(2) DD Form 1501 or 1501C (Abstract of Bids)- one copy (not
required for negotiated sales).
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(3) DD Form 1131 - four copies. Al sales will be listed on DD
Form 1131, extended if necessary. Separate forns are not required for
each contract. \Wen receipts from nore than one contract are reported
on one DD Form 1131, all related contracts will be attached to and
transmtted with the form

4) Standard Form 1036, Statement and Certificate of Award,
attached to the original signed contract and the DE's copy of each con-
tract, or separate statement justifying negotiation (paragraph 11-234,
supra).

(5) Advertisenent, if any - two copies.

(6) Bond, if any - two signed copies.

d. Distribution of Reports of Sale.

(1) Mlitary Property. The finance officer wll be furnished one
authenticated copy of the contract and four executed copies of DD Form
1131, together with funds collected. The finance officer will retain
the contract, funds, and one copy of DD Form 1131, and will receipt and
return to the responsible DE three copies of DD Form 1131.

(2) Gvil Wrks Property. The finance officer will be furnished
four executed copies of DD Form 1131, together with funds collected, an
authenticated copy of each contract, Standard Form 1036 or a statenent
justifying negotiation, copy of advertisement, If any, and or original
signed bond, if any. Three copies of DD Form 1131 (Cash Collection
Voucher) will be receipted and returned to the DE

11-244. lnsurance Against Loss or Danmges to Buildings and |nprovenents
by Fire or Acts of God. The Departnment does not carry property
insurance of any nature. Vendees, however, may be advised as to their
liability for certain |osses and that insurance protection against such
risks is optional. Under the FPMR the vendee must provide insurance to
protect the United States when credit is extended (Section 101-47.304-

4(1)).
11-245.  RESERVED.

11-246.  RESERVED.
11-247.  RESERVED.
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SECTI ON XV
| NSPECTI ONS TO | NSURE COVPLI ANCE W TH
DI SPOSAL  CONDI TI ONS

*

11-248. Properties Requiring Conpliance Inspections. The principa
properties conveyed which require inspections are for the training of
civilian conponents of the Armed Forces. However, other properties are
sometimes conveyed under special acts of Congress subject to conditions
required by the authorizing act. These properties will also be

i nspected for conpliance with such conditions.

11-249. duvilian Conponent Training Facilities.

a. Authority. Under the provisions of the Surplus Property Act of
1944, as anended, a number of surplus real properties of the United
States certified by the Governor of the state in which |ocated and by
the Secretary of the Army, Navy or Air Force as the case was, as being
suitable and needed for use in training and maintaining civilian
conmponents of the Armed Forces under their respective jurisdictions
were conveyed by the Administrator of the War Assets Admnistration or
by the General Services Admnistration to states, their political sub-
divisions or tax-supported instrunentalities for such purposes. These
conveyances contained a nunber of covenants, conditions, restrictions
and reservations, designed to insure the use and maintenance of the
property and appurtenances for the purpose for which conveyed and other-
wise to protect the interests of the United States. The Secretary of
Defense is authorized by 40 U S.C (484(k) (4) (d) to

(1) Determne and enforce conpliance with the terms, conditions,
reservations and restrictions contained in any instrument by which such
transfer was nade,;

(2) Reform correct, or amend any such instrument by the execution
of a corrective, reformative, or amendatory instrument where necessary
to correct such instrument or to conform such transfer to the require-
ments of applicable [aw, and

(3) Gant releases fromany of the terns, conditions, reservations
and restrictions contained in, and convey, quitclaim or release to the
transferee or other eligible user any right or interest reserved to the
United States by any instrument by which such transfer was nmade, if he
determnes that the property so transferred no |onger serves the purpose
for which it was transferred, or that such release, conveyance, or
quitclaim deed will not prevent acconplishment of the purpose for which
such property was transferred: Provided, that any such rel ease, convey-
ance, or quitclaimdeed nay be granted on, or nmade subject to, such
terns and conditions as he shall deem necessary to protect or advance
the interest of the United States.

11-132



ER 405-1-12

Change 12
27 Cct 80

b. Authority Delegated. The authority vested in the Secretary of
Def ense under the Act cited in a above has been redel egate to the
Secretary of the Arny and the Secretary of the Force, respectively
(Department of Defense Directive 5100.10, dated 16 March 1972)

11-250. Inspections of Gvilian Conponent Training Facilities and O her
Properties Conveyed Subject to Conditions. The DE, within whose areas
of mlitary real estate operations are located the facilities conveyed
under paraqraph 11-249, supra, wll nake physical inspections thereof
for the purpose of determning conpliance with the terms of the convey-
ance. Any evidence of nonconpliance should be reported to DAEN-REM in
order that approprite reconendations may be nade to the respective
Secretary for corrective action. A detailed statement of the facts and
recomendations of the DE should be included in the report. Inspections
shoul d be scheduled and integratd with outlease conpliance inspection
itineraries in the interest of econony. This requirenent for

I nspections extends to properties conveyed by the Secretary of the Arny
or Air Force under special legislation, where the deed of conveyance

I nposes conditions on future use of the land. These inspections need
not be made annually but frequently enough so that the DE is assured
that the conditions are being observed, and at |east every three

years. Conpliance with conditions in deeds for property conveyed for
airport purposes under 49 U S.C. 1723 and 50 App. U.S.C. 1622g is the
responsibility of the Secretary of Transportation; for property conveyed
for purposes of health and education, the Secretary of Health, Educa-
tion, and Welfare or its successor agencies (40 U S.C. 484(k) (4). The
Commander, U.S. Arnmy Materiel Devel opnent and Readi ness Conmand, is
responsible for conpliance with the National Security Cause, and
simlar conditions, in deeds conveying industrial properties.

11-251. Inspections of Gvil Wrks Properties. Disposal of real estate
Interests which inpose restrictions on the use of the land, or reserve
an estate in the land, wll be inspected for conpliance on an annual or
other reasonable basis to assure conpliance

11-252.  RESERVED.
11-253.  RESERVED.
11-254.  RESERVED.
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TABLE 11-1. REGULATORY REFERENCES

SECTION |

63 St 377 (40 U.S.C 471)
16 U 460L-5(a)
16 U. 470

U 1451
33 U 558
42 U 1594a-1
42 U. S C. 4321
Executive Order 11593
Executive Order 11988
Executive Order 11990
Federal Property Managenment Regulations, Section 101-47
AR 200-1
AR 405-5
AR 405-90
ER 1105-2- 460

ER 1165-2-26

ER 405-1-12, *

SECTION ||

16

OOOOO

at
S.
S.
S.
S.
S.

AR 405-90
AFR 87-4

SECTION 11

10 U S.C. 2662 as amended by P.L. 96-418, dated 10 Cctober 1980
Executive Order 11954

Federal Property Managenment Regul ations, Section 101.47

AR 405-90

AFR 87-4

SECTION 1V

10 U S.C. 2662 as amended by P.L. 96-418, dated 10 Cctober 1980
DCD Instruction 4165.12

SECTION V

43 CFR 2374.1

10 U S.C. 2662 as amended by P.L. 96-418, dated 10 Cctober 1980
42 U S.C. 1594a-1 (b)

50 U.S.C. 451
Executive Order 11296
Federal Property Managenment Regul ations, Section 101.47
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SECTION V cont.

ER 755-2-1
ER 1105-2-40

SECTI ON VI

63 Stat. 377 (40 U.S.C. 471)

5 US C 3108

40 U.S.C. 303b

26 Conp. Gen. 303

Federal Property Managenment Regulations, Section 101,47
AR 405- 80

AR 405-90

AFR 87-4

SECTION VI |
43 CFR 2370- 22374
SECTION VI ']

10 U S.C. 2662 as anmended by P.L. 96-418 dated 10 Cctober 1980
Executive Oder 11954

AR 380-5

AR 405- 90

AFR 87-4

ER 405- 1- 12, and
SECTION | X

63 Stat. 377 (40 U.S.C. 471)

68 Stat. 1119 (P.L. 83-765)

70 Stat. 1018 (P.L. 84-968)

76 Stat. 1129 (P).L. 87-852)

33 CFR 211.141°- 211-147

41 CFR 101-47

9 CFR 21

10 U.S. O 831f(h)

10 U.S.C. 2571(a)

10 U.S.C. 2662 as anended byP.L. 96-418 dated 10 QOctober 1980
10 U.S.C. 2672

16 U.S.C. 460e

16 U.S.C. 505a and b
16 U.S.C. 667b-d

18 U.S.C. 4122

23 U.S.C. 107(d)

23 U S.C. 317

33 US.C 558b and b.1
33 U.S.C. 578
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SECTION 1 X Cont.

5003

122

345¢

484

484(e)
484( k)

511 nd 512
1157
1349(a)

. 1723

50 U.S.C. 1622(g)
Surplus Property Act of 1944
Executive Order 10530
Executive Oder 12079
36 FR 20423

Federal Property Managenment Regul ations, Section 101.47
DCD Directive 4165.6
AR 405-5

AR 405-90

AFR 87-4

ER 1130-2-400

ER 1180-1-1

ER 405-1- 12, and *

SECTION X

~
o

cccoccccocccc

OO0O0000O0000

(@]

40 U.S.C. 278a and b

Federal Property Mnagenment Regul ations, Section 101.47
AR 405-90

SECTION X

33 U.S.C 558

Federal Property Mnagenment Regul ations, Section 101.47
AR 405-90

AR 420-70

AFR 87-4

ER 735-1-1

SECTION XI |

13 U.S.C 121.3

15 U.S.C. 637(b)(7)

15 U S.C. 644

30 U S.C 601

33 U.S.C. 558

Federal Property Management Regul ations, Section 101.45 and 101.47
AR 405-90

AR 420-74

ER 1130-2-400
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*SECTION XII1.

10 U.S.C. 2662 as anmended by P.L. 96-148 dated 10 Cctober 1980
AR 385-40
AR 405-90
TB 700- 4

SECTION XI'V.

10 U.S.C. 4682

40 U.S.C. 484(c)

Executive Order 11246

Executive Order 11375

Federal property Managenent Regul ations, section 101-47

Def ense Acquisition Regulations (fornmerly the Armed Services Procurenent
Regul at i ons)

ER 1180-1-1

SECTI ON XV.

40 U S.C 484(k)

49 U S.C 1723

50 U.S.C. 16229

Surplus Property Act of 1944
DOD Directive 5100.10
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RR EEE

HQDA {2DAEN - REM C} WASH DC/ DI STRI CT ENG NEER
DLA CAMERON STA VA

CCNGB WASHDC // NGB- ARl - R/ /
CDRARCOM ALEX VA //DRCl S-ER//
CDRFORSCO FT MCPHERSON GA
CDRTRADOC FT MONRCE VA

CDRUSA {AREA ARMY}

DAF WASHDC // AF LEER//

CDR AAFES DALLAS TX
CDRNAVFACENGCOM CCDE 204 ALEX VA
CDR AREA NAVAL DI STRI CT

AREA NAVFACENGCOM

COVDT US COAST GUARD WASHDC

CDR AREA COAST GUARD DI STRICT
AREA DI VENGR/ DI STENGR

DA FOR COFENGRS ATTN, DAEN-ZCl; TSG DAAR-LA, DAMO, DCSRDA

UNCLAS E F T O FOUO

SUBJ: SCREENI NG EXCESS REAL PROPERTY FOR DI SPOSAL

{EO 11724 | F APPROPRI ATE}.

A, STURTEVANT REALTY OFFI CER

DAEN- REM C X20504

W LOCKWOOD REM X20511

Figure 11-1a
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1. DA IS CONSIDERI NG ACTI ON TO DECLARE AS EXCESS THE FOLLOW NG
PROPERTY: {BRI EFLY DESCRI BE THE PROPERTY AND | MPROVEMENTS, G VE I TS
LOCATI ON, | NDI CATE | TS PAST USE, THE | NTEREST OF THE UNI TED STATES
IN THE LAND, STATE WHETHER OR NOI' THE PROPERTY HAS AS ESTI MATED
VALUE OF $100000 OR MORE, AND OTHER PERTI NENT | NFORVATI ON. }

2. ADDRESSEES HAVI NG REQUI REMENTS FOR ANY PORTI ON OF THE ABOVE
WLL SUBM T REQUESTS TO REACH { ORI A NATI NG OFFI CE} PRIOR TO 30 DAYS
FROM THE DATE OF TH S MESSACE. {I'F E01194 EXCESS REPORT, REQUESTS
ARE TO BE SUBM TTED TO REACH ASD { MRA&L} W THI N 15 DAYS FROM THE DATE
OF MESSACE.} NEGATI VE REPORTS ARE NOT, REPEAT, NOTI REQUI RED. ANY
ARMY REQUI REMENTS DI SCLOSED BY THI S SCREENI NG WLL BE AFFORDED

PRI ORI TY.
3. ARW ADDRESSEES HAVI NG REQUI REMENTS SHOULD SUBM T REQUESTS WHI CH,

CONCLUSI VELY | NDI CATE THAT PROPCSED UTI LI ZATI ONS ARE ESSENTI AL TO
ACCOWPLI SHVENT OF ASSI GNED M SSION, THAT OTHER AVAI LABLE DA PROPER-
TIES CANNOT BE USED, AND CONTAI N SUPPCORTI NG DATA REQUI RED BY AR 405-

90, PARA 10.
4. THE FOUO MARKI NG |'S CANCELLED UPON OCCURRENCE OF THE EVENT
SPECI FIED I N PARA 2 OF THI S MESSACE.

A. STURTEVANT REALTY OFFI CER
DAEN- REM C X20504

W LOCKWOOD, REM X20511

Figure 11-1b
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SUBM TTED BY OFFICE, CH EF OF ENGI NEERS
REAL ESTATE

DI SPOSAL REPCRT NO.

Submtted pursuant to Title 10, United States Code, Section 2662

Name of Installation: Fort Brown, Geenfield, Connecticut
Using Service (Command): United States Arny Forces Command
Forner Use: Training Canp

Interest: Fee

Area: 3,000 Acres

Original Cost: Land: $ 250, 000

| nprovement s: 5, 000, 000
Tot al $5, 250, 000

Acqui sition Date: 1942

Proposed Acti on: Report to General Services Administration
as excess real property

Aut hority: Federal Property and Admnistrative
Services Act of 1949 (63 Stat. 377)

Par. 1. "The Department of the Arny proposes . . . . " (Here make a brief
statement of the proposed action being reported to the Congress.)

Par. 2. Set out concise historical background of installation involved,
which may include: Date and purpose of establishment; summary
history of real estate data including original Iand acquisition
and cost, with fee, easement and other types of ownership to be
listed separately, and simlar information for additional
acqui sitions, disposals, and for the current holdings, show ng
total acreage and cost of fee, easement, and other types of real
estate hol dings and costs thereof.

Brief chronological summary of installation, indicating active
and inactive periods, current mssion and present uses for

other than assigned mission including other Arny, Navy and Air
Force, non-mlitary Covernment, and civilian use.

ENG Form 2187-R Figure 11-2
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DEED W THOUT WARRANTY

TH' S DEED, made this , 19
by and between the United States of America, Gantor, acting by and
through the Secretary of the Army, under and pursuant to the powers and
authority contained in Section 23 of the Airport and Airways Devel opnent
Act of 1970 (84 Stat. 232; 49 U S.C. 1723) and in conformty with Part 154
of Title 14 and Section 0.67 of Title 28 of the Code of Federal Regul ations
and Executive Oder No.12079, 43 Fed. Reg. 42233 (1978) and in accordance
with the request of the Admnistrator of the Federal Aviation Admnistra-
tion (herein called the "Admnistrator"), and the Gty of ,

organi zed and existing as a City of the _ Cl ass under the |aws
of the State of with principal office and place
of business in the Cty of , State of :
G ant ee.

VWHEREAS, it has been determned that the conveyance requested by the
Cty of Is not inconsistent with the needs of the
Department of the Arny.

WTNESSETH.  That the Gantor, in consideration of the benefits which
shal | accrue to the public by virtue of the use of the property herein-
after described for ?]ublic airport purposes, does hereby bargain, sell
grant and convey wi thout warranty, express or inplied subject to the
conditions, covenants and reservations hereinafter set forth, unto the
Gantee all of its right, title and interest in and all those certain

parcels of land designated as a portion of Fort __ Mlitary
Reservation, situated in the County of ,
State of , to wt:

A tract of land in the of Section :
Townshi p , Range of the Meri dan

in Count y , described as
fol | ows:

Begi nning at (Conplete legal description of tract) .
The tract of I|and hereby conveyed contains acres, nore or

| ess. *

Figure 11-3a
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This Gant is subject to the follow ng covenants and conditions
which the Grantee, by acceptance of this deed, assunes for itself and
its successors and assigns, as covenants running with the |and

1. That the grantee will use the property interest for airport
purposes, and will develop that interest for airport purposes wthin
one year after the date of this conveyance, except that if the property
interest is necessary to neet future devel opnent of an airport, in
accordance with the National Airport System Plan, the grantee will develop
that interest for airport purposes on or before the period provided in the
plan or within a period satisfactory to the Admnistrator and any interim
use of that interest for other than airport purposes wll be subject to
such terms and conditions as the Admnistrator may prescribe.

2. That the airport, and its appurtenant areas and its buildings and
facilities, whether or not on the land conveyed, will be operated as a
public airport on fair and reasonable terms, without discrimnation on the
basis of race, color, or national origin, as to airport enploynment
practices, and as to acconmodations, services, facilities, and other public
uses of the airport.

3. That the grantee will not grant or permt any exclusive right
forbidden by Section 308(a) of the Federal Aviation Act of 1958 (49 U S.C
1349(a)) at the airport, or at any other airport now owned or controlled
by it.

4. That in the operation of the airport and its appurtenant areas,
the grantee:

a. agrees that no person shall be excluded fromany participa-
tion, be denied any benefits or be otherw se subjected to any discrimnation,
on the grounds of race, color, or national origin;

b. agrees to conply with all requirenents inposed by or pursuant
to Part 21 of the Regulations of the Ofice of the Secretary of Transporta-
tion (49 CFR 21) - nondiscrinination in federally assisted prograns of the
Eepar}nﬁg%4of Transportation - effectuation of Title VI of the Gvil Rights

ct o .

5. That the furtherance of the policy of the FAA under this covenant,
the grantee:

a. agrees that, unless authorized by the Admnistrator, it wll
not, either directly or indirectly, grant or permt any person, firm or
corporation the exclusive right at the airport, or at any other airport
now owned or controlled by it, to conduct any aeronautical activities,
including, but not limted to, charter flights, pilot training, aircraft *

Figure 11-3b
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rental and sightseeing, aerial photography, crop dusting, aerial adver-
tising and surveying, air carrier operations, aircraft sales and services
sale of aviation petroleum products whether or not conducted in conjunc-
tion with other aeronautical activity, repair and naintenance of aircraft
sale of aircraft parts, and any other activities which, because of their
direct relationship to the operation of aircraft, can be regarded as an
aeronautical activity; and

b. agrees that it will termnate any existing exclusive right to
engage in the sale of gasoline or oil, or both, granted before July 17,
1962, at such an airport, at the earliest renewal, cancellation, or expira-
tion date applicable to the agreement that established the exclusive right;
and

c. agrees that it will termnate forthwith any other exclusive
right to conduct any aeronautical activity now existing at such an airport.

6. That any later transfer of the property interest conveyed will be
subject to the covenants and conditions in this instrument of conveyance

7. That, if the covenant to develop the property interest (or any
part thereof) for airport purposes within one year after the date of this
conveyance is breached, or if the property interest (or any part thereof)
is not used in a manner consistent with the ternms of the conveyance, the
Adm ni strator may give notice to the grantee requiring himto take specified
action towards devel opment within a fixed period. These notices my be
i ssued repeatedly, and outstanding notices may be amended or supplenent ed.
Upon expiration of a period so fixed without conpletion by the grantee of
the required action, the Admnistrator may, on behalf of the United States,
enter, and take title to, the property interest conveyed or the particular
part of the interest to which the breach relates.

8. That, if any covenant or condition in the instrunent of conveyance
other than the covenant contained in paragraph 7 of this section, is
breached, the Administrator may, on behalf of the United States, immediately
enter, and take title to, the property interest conveyed or, in his
discretion, that part of that interest to which the breach relates.

9. That a determination by the Adm nistrator that one of the foregoing
covenants has been breached is conclusive of the facts; and that, if the
right of entry and possession of title stipulated in the foregoing
covenants is exercised, the grantee will, upon demand of the Adm nistrator,
or his successor in function, take any action (including prosecution of
suit or executing of instruments) that may be necessary to evidence transfer
to the United States of title to the property interest conveyed, or, in
the Administrator’'s discretion, to that part of that interest to which the
breach rel ates

Figure 11-3c
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TO HAVE AND TO HOLD the said premses, with the appurtenances, unto

the said Grantee and its successors and assigns, forever, subject to the
covenants and conditions herein set forth.

IN WTNESS WHERECF, the Grantor has caused these presents to be

executed and the official seal of the Department of the Arny to be
hereunto affixed.

UNI TED STATES OF AMERI CA

( SEAL) SECRETARY OF THE ARW

APPROVED t hi s day of , 19

The approval by the Assistant Attorney General, Land and Natural Resources
Division, is made pursuant to authority del egated by the Attorney General
by Section 0.67 of Title 28 of the Code of Federal Regulations (Order No.
468.71 of the Attorney General, Cctober 9, 1971. 36 F.R 20428).

ASSI STANT ATTORNEY GENERAL
LAND AND NATURAL RESCURCES Di VI SION
DEPARTMENT OF JUSTI CE

Figure 11-3d
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ACKNOW.EDGVENT
COWONWEALTH OF VIRGLN A )
: SS

COUNTY OF ARLI NGTON )

BEFORE ME, a Notary Public in and for the Commonweal th of Virginia,

County of Arlington, personally appeared,

to me known to be the identical person and officer whose nane is
subscribed to the foregoing instrunent and acknow edged to ne that he
executed the said instrument in the capacity therein stated for the

purposes therein expressed as the act and deed of the United States of

Aneri ca.
G VEN under ny hand and seal, this_ day of ,
19 .
NOTARY PUBLI C
( SEAL)

My Conmi ssion Expires:

Figure 11-3e
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Notice of the Availability of Land for Devel opnent
of Public Port or Industrial Facilities

Pursuant to provisions contained in Section 108 of Public Law 86- 645,

86t h Congress, (General Description of Property)

is available for sale to the State of , politica

subdi visions thereof, port districts, port authorities, or other bodies
created by the State for the purpose of devel oping or encouraging the
devel opment of public port or industrial facilities. The parcel of |and

i s about (1 ocation)

Any sale of this property shall be at the fair market value of the |and,
as determned by the Secretary of the Arny, upon condition that the prop-
erty shall be used for public port or industrial purposes and subject to
such conditions, reservations or restrictions as the Secretary my
determne to be necessary for the devel opment, maintenance, or operation

of the (Proj ect)

or otherwise in the public interest.
A legal description of this land will be mailed upon request.
Applications for purchase of this property nust be filed in witing

with me by . Applications nmust state fully

the purposes for which the land is desired and the scope of the proposed

devel opnent .

Figure 11-4
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SAMPLE QUI TCLAIM DEED

FOR PUBLIC PORT OR | NDUSTRIAL FACILITIES

TH'S I NDENTURE, nmade by and between the United States of Anerica
acting by and through the Secretary of the Arny, under and pursuant to
the powers and authority contained in Section 108 of the Act of Congress
approved July 14, 1960 (Public Law 86-645; 74 Stat. 486), party of the
first part, and the , party of the second part.

WHEREAS, pursuant to said Act and to the Delegations, Rules and
Regul ations of the Secretary of the Arny, as published in the Federal
Register of March 11, 1961 (Volume 26, No. 47, pages 2117-2118), it has
been determned (1) that the devel opment of public port and industrial
facilities on the hereinafter described land within the
Project, a water resource devel opment project under the jurisdiction of
the Department of the Army, will be in the public interest; (2) that such
devel opment will not interfere with the operation and maintenance of the

; and (3) that disposition of such |and
for this purpose will serve the objectives of the
Proj ect.

NOWN THEREFORE, in consideration of the sumof ($ ),
and subject to the exceptions, reservation, restrictions, covenants and
conditions hereinafter set forth, the party of the first part hereby
conveys and quitclainms unto the party of the second part, its successors

and assi gns
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FOR PUBLI C PORT PURPCSES ONLY, all right, title and interest of the

United States of Anmerica in and to the real estate described as follows:
TRACT A
and,

FOR | NDUSTRI AL PURPCSES ONLY, all right, title and interest of the

United States of America in and to the real estate described as follows:
TRACT B

SUBJECT TO the fol lowing exceptions and rights outstanding in third
parties: Existing easements for public roads and highways, public
utilities, railroads and pipelines.

EXCEPTING SAVING AND RESERVING unto the United States of Anerica
and its assigns, fromthis conveyance the followi ng rights, power,
privileges and easenents, nanely:

(Set forth exceptions and reservations deemed necessary for purpose
of the project.)

The said party of the second part does by the acceptance of this
deed, covenant and agree for itself, and its successors and assigns
forever, as follows:

(Set forth conditions of conveyance)

= W nhe
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5. The Gantee agrees to construct public port facilities only on
the area described as Tract A and to construct industrial facilities only
on the area described as Tract B.

PROVI DED, HOAEVER, that if any portion of the above described tracts
is used for any purpose other than the purpose designated in Condition 5
above then all right, title and interest in and to the portion of the
tract so used shall revert to and become the property of the United
States at its option and it shall have the immediate right of entry upon
said premses, subject to the conditions hereafter set forth

In the event of a breach of the above condition pertaining to public
port and industrial use, the Gantor shall, before claimng any forfeiture,
give notice in witing of said breach, and of its intention to exercise
said option, to the then occupant of the premses. Said occupant shal
have a period of sixty (60) days after receipt of said notice to correct
and cure said breach. The right of entry of the Grantor shall arise and
become exercisable only after the termnation of said sixty (60) day
period and failure of the then occupant to correct or cure said breach.

In the event of the failure or refusal of the then occupant of said
prem ses to correct or cure said breach within the time [imted, and
after exercise by the Gantor of its right of entry, said occupant shall
have a reasonable tine, not to exceed 120 days, to renove any inprove-
nents that have theretofore been placed upon said premses. Such right

of removal shall under no circunmstances permt such occupant to cause

damage to the land involved. In the event that said occupant fails to

Figure 11-5c
11- 214



ER 405-1-12
Change 12

27 Cct 80

* renove said inmprovements within the time limted, they shall beconme the
property of the United States.

Failure of the United States to exercise its right of entry upon
breach of the above condition pertaining to public port and industria
use shall not be construed as a waiver or relinquishment of said right.

TO HAVE AND TO HOLD the above-described premses unto the said

its successors and assigns, forever, subject
to the exceptions, reservations, restrictions covenants, and conditions

herein cont ai ned.
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IN WTNESS WHERECF, the United States of Anerica has caused these

presents to be executed in its name by :

Secretary of the Arny, and the seal of the Department of the Arny to be

hereunto affixed this day of 19

UNI TED STATES OF AMERI CA

BY
Secretary of the Arny

The Foregoing Instrument is also executed and accepted for and in

behal f of the Party of the Second Part by

its Commissioners, and attested by its Secretary, and its seal hereunto

affixed this day of , 19
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FORMAT FOR NOTI CE OF AVAILABILITY

GOVERNVENT Al RPORT  PROPERTY
FOR DI SPOSAL

(BRIEF DESCRI PTION - LOCATI ON)

Terns and conditions of disposal, and all necessary information
about this property, will be furnished upon request at the office of

the District Engineer, US. Arny Engineer District, :

Acquisition of this property is subject to the following priorities:
(1) Federal Governnent agencies; (2) State and |ocal governnents, and
tax-supported institutions. Your priority expires days
after date of this notice, if no advice is received of your interest in
acquiring the property.

To receive consideration, proposals frompriority holders nust be
subm tted on special forms obtalinable at the
District Engineer’'s Ofice, and nust arrive at that office within __
days after date of this notice, or not later than (a reasonable time so
determined by the District Engineer) :

States, political subdivisions, nunicipalities and tax-supported
institutions may, on a priority basis immdiately follow ng that of
Federal Governnent agencies, acquire this property under the ternms and
conditions of Title 50, Appendix, United States Code, Section 1622(g)
as anended.
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APPLI CATI ON FOR Al RPORT PROPERTY
BY STATE, POLITICAL SUBDI VI SION, MUNIC PALITY, OR TAX- SUPPORTED | NSTI TUTI ON

APPLI CATION is hereby made to the District Engineer, ,

by

(hereinafter referred to as Applicant) for the transfer to it, upon the

terms and conditions hereinafter set forth, of surplus property consti-

tuting all or part of the installation generally known as

Air Force Base |ocated near , State of ,

including certain personal property, all as more particularly described in
Schedul e “A" attached hereto and made a part hereof. Al real or persona
property described in Schedule “A" is hereinafter referred to as the

“airport.”

TERVS AND CONDI Tl ONS

1. This application and its acceptance by the District Engineer,

, hereinafter referred to as the Government shall constitute
the entire agreement between the applicant and the Covernment unless
modified in witing signed by both parties.

2. Applicant warrants that no person or agency has been enployed or
retained to solicit or secure acceptance of this application upon an
agreenent or understanding for a conm ssion, percentage, brokerage

or other contingent fee, except bona fide enployees or bona fide
comrerci al agencies maintained by the applicant for the purpose of
doing business. For breach or violation of this warranty, the CGovern-
ment shall have the right to annul this contract without liability, or
inits discretion to require applicant to pay to it the full amount of
such commi ssion, percentage, brokerage, or contingent fee

3. The failure of applicant to inspect fully the property described in
Schedule “A” or to be fully informed as to the condition thereof will not
constitute grounds for any nonconpliance with the terns of this applica-
tion if accepted by the Governnent. *
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* 4. The property offered for disposal will be transferred “as is” and

“where is” without warranty or guaranty, express or inplied, of any kind

or nature.

5. Transfer of property shall be acconplished by an instrunent of
transfer in form satisfactory to the Governnent without warranty, express
or inplied, and shall contain covenants running with the land for the
observance by the transferee of the followi ng reservations, restrictions
and conditions; except that the provisions of a(l) and (2) shall be
included in the instrument of transfer as conditions subsequent rather
than covenants:

a. Use by the Transferee.

(1) That, except as provided in subsection (4) hereof, the above-
described property, hereinafter called “the airport,” shall be used for
the use and benefit of the public as a public airport on reasonable terns
and without unjust discrimnation and without grant or exercise of any
exclusive right for use of the airport within the neaning of subsection
13 (g) (2) (C) of the Surplus Property Act of 1944, as anended

(2) That, except as provided in subsection (4) hereof, the entire
landing area, and all structures, inprovenents, facilities and equi pment
in which any interest is transferred shall be maintained for the use and
benefit of the public at all tinmes in good and serviceable condition to
assure its efficient operation, provided, however, that such naintenance
shall be required as to inprovenments, facilities, and equipnment only
during the remainder of their estimated life as determned by the
Admi nistrator of the Federal Aviation Agency or his successor. In the
event materials are required to rehabilitate or repair certain of the
aforenentioned inprovenments, facilities, or equipnment, they may be
procured by derolition of other inprovenments facilities, or equipnent
conveyed as a result of this application and |ocated on the above-
described prenises, which, in the opinion of the Administrator of the
Federal Aviation Agency or his successor, have outlived their use as
airport property.

(3) That insofar as is within its power, the transferee shal
adequately clear and protect the aerial approaches to the airport
by removing, lowering, relocating, marking, or lighting, or otherw se
mtigating existing airport hazards and by preventing the establish-
ment or creation of future airport hazards

(4) That none of the property described in Schedule “A’ shall be
used, |eased, sold, salvaged, or disposed of by the grantee or
transferee for other than airport purposes wthout the witten consent
of the Administrator of the Federal Aviation Agency, which consent shall*
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be granted only if the Admnistrator of the Federal Aviation Agency
determines that the property can be used, |eased, sold, salvaged, or
di sposed of for other than airport purposes wthout materially and

adversely affecting the devel opment, inprovenent, operation, or

mai nt enance of the airport at which such property is |ocated.

b. Use by the CGovernnent.

(1) That the United States of Anerica through any of its enpl oyees
or agents shall at all tines have the right to nmake nonexclusive use of
the landing area of the airport at which any property applied for herein
is located or used, wthout charge; provided, however, that such use may
be limted as may be deternined at any time by the Adninistrator of the
Federal Aviation Agency to be necessary to prevent undue interference
with use by other authorized aircraft; provided, further that the United
States shall be obligated to pay for damages caused by such use, or, if
its use of the landing area is substantial, to contribute a reasonable
share of the cost of mmintaining and operating the landing area comensurate
with the use made by it.

(2) That during any national energency declared by the President of
the United States of Anerica or the Congress thereof, including any
exi sting national energency, the United States shall have the right to
make exclusive or nonexclusive use and have exclusive or nonexclusive
control and possession, wthout charge, of the airport at which the
surplus property applied for herein is located or used, as it then exists,
or of such portion thereof as it may desire; provided, however, that the
United States shall be responsible for the entire cost of maintaining
such part of the airport as it may use exclusively, or over which it nay
have excl usive possession or control, during the period of such use,
possession, or control and shall be obligated to contribute a reasonable
share, comensurate with the use made by it, of the cost of maintenance
of such property as it may use nonexclusively or over which it may have
nonexcl usive control and possession; provided, further, that the United
States shall pay a fair rental for its use, control, or possession,
exclusively or nonexclusively, of any inprovements to the airport made
without United States aid and never owned by the United States.

c. M scel | aneous.

(1) That no exclusive right, as defined in subsection (g)(2)(C
of section 13 of the Surplus Property Act of 1944, as anended, for the
use of the airport at which the property applied for herein is |ocated
or used shall be vested (either directly or indirectly) in any person .
or persons to the exclusion of others in the same class.
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(2) That the applicant shall grant or obtain for the benefit of
the United States a release fromany and all liability it may be under
for restoration or other damages under any |ease or other agreenent
covering the use by the United States of any airport, or part thereof,
owned, controlled, or operated by the applicant, upon which, adjacent
to which, or in connection with which the surplus property applied for
herein was |ocated or used; provided, that no such release shall be
construed as depriving the applicant of any right it may otherw se have
to receive reinbursenent under section 17 of the Federal Airport Act
for the necessary rehabilitation or repair of public airports heretofore
or hereafter substantially damaged by any Federal Agency.

d. Reservations and Restrictions.

(1) That, in the event that any of the terms, conditions, reserva-
tions, and restrictions upon or subject to which the property is disposed
of are not nmet, observed, or conplied with, whether due to legal inability
or otherwise, the title, right of possession, and all other rights
transferred shall at the option of the United States revert in then
existing condition to the United States upon demand nade in witing
by the Administrator of the Federal Aviation Agency, or his successor
at least sixty (60) days prior to the date fixed for the revesting of
such title, right of possession, and other rights transferred, provided
the breach shall not have been renedied within such sixty (60) day
peri od.

(2) That any of the property described in Schedule “A" maybe
successively transferred only with approval of the Adm nistrator of
the Federal Aviation Agency, or his successor, to the extent required
by the provisions of Subsection (a)(4) of Section 5 hereof, with proviso
that any such transferee assumes all the obligations inposed herein

(3) If the construction as covenants of any of the foregoing
reservations and restrictions recited herein as covenants or the
application of the sane as covenants in any particular instance is
held invalid, the particular reservations or restrictions in question
shall be construed instead merely as conditions upon the breach of
which the United States nmay exercise its option to cause the title,
interest, right of possession, and other rights transferred, or any
portion thereof, to revert to it, and the application of such reser-
vations or restrictions as covenants in any other instance and the
construction of the remainder of such reservations and restrictions
as covenants shall not be affected thereby.

e. Transferee’'s bligations. The transferee shall take title
subject to such rights, if any, as third persons may have in the above-

described premses at the date of disposal of said premses by virtue
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of any grant fromthe United States or others and shall assume all duties
obligations, and liabilities of the United States or any agency thereof
t hereunder and hold the same harmless fromall claims arising therefrom

f. Mneral Rights. Subsurface rights to minerals or other interests
included in the real property transferred for airport purposes may not be
exploited in such a way as will interfere with the efficient operation of
the airport.

. United States Rights. The reservation in the United States of
the right, title, and interest in and to all property of whatsoever
nature not specifically transferred, together with right of renova
thereof fromthe premses within a reasonable time, which shall not be
construed to nean any period less than one (1) year after the date of
the instrument of transfer. During such period, the United States,
its agents, customers, transferees, successors in interest, and assigns
shall have a right of ingress to and egress from the prem ses for the
purpose of using, disposing of by sale or otherw se, and renoving such

property.
h. Application of Subparagraphs, a, b, and c. The condition that,

if permtted by law, the provisions of subparagraphs a, b, and c, above
shall apply with equal force and effect to the airport in its present
location, in instances where the airport itself is not included in the
di sposal

i. Paynment in Cash of Taxes, Assessnents, etc. The transferee shal
make paynent in cash to the Government of an anount of noney equival ent
to the pro rata amount, as of the date of acceptance of the bid of the
transferee, of all taxes, assessnments, and simlar charges nade agai nst
the property conveyed, in instances where the particular Government agency
holding the property is liable for the payment of such taxes, assessments
or char ges.

~ Waiver of Any Existing Option. The transferee nust obtain for
the benefit of the Government, in form satisfactory to it, a waiver of
any existing option granted to purchase the airport or any portion
t hereof .

6. Fromthe tine the Governnent gives notice of acceptance of the
application, the applicant shall bear all risks and shall bear any
and all |osses sustained by reason of danmage or injuries that may be
suffered by the airport property, and notwithstanding such |osses
damage, or injuries, each and all of the provisions of the agreement
formed by acceptance of this application shall remain uninpaired and
in full force and effect.
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* 7. Upon receipt of Notice of Acceptance of the application by the
Government, the successful applicant may, at its option, and upon
notification to the Governnent and approval of the holding Government
angency, inmmediately enter into possession of the airport property and
use, operate, and nmaintain the same subject to, and in accordance with,
all of the terms and conditions hereinabove set out and in addition,
for the period prior to delivery of the instrunent or instrunents of
transfer conveying legal title, subject to, and in accordance with,
foll owing provisions and conditions:

a. Transferee Shall Conply with all Pertinent Rules, Etc. The
operation of the airport property shall be subject to such regul ations
as may be prescribed by the Adnministrator of the Federal Aviation Agency
fromtinme to tine, and the transferee shall conply with all pertinent
| aws, ordinances, rules, orders, or other applicable regulations and
shall hold the United States harmess fromany liability or penalty
which may be inposed by reason of any asserted violation thereof by the
transferee.

h. Linmtations on Major Structural Changes. The transferee shall
not make, permt, or suffer any additions, inprovenents, or alterations
to the airport property which constitute any najor structural change or
changes unl ess such change or changes (1) are made in carrying out a
project under the Federal Airport Act of 1946, as amended (49 U.S.C
1101); or (2) are made with the prior witten consent of the Adnministrator
of the Federal Aviation Agency. Change or changes made with the prior
witten consent of said Administrator and not under the Federal-Aid
Airport Program shall be solely at the expense of the transferee, and
unl ess such consent provides specifically that title to the addition or
i mprovenents so nmade shall vest in the transferee, title thereto shall
at all the transferee, title thereto shall at all times remain in the
United States and such additions or inprovements shall be subject to all
terms and conditions of this instrunent. The transferee agrees to hold
the United States harm ess from nechanics’ and materialnmen's liens arising
from any additons, inmprovenents, or alterations effected by the transferee.

c. Right of Inspection. The District Engineer and the Federal
Aviation Agency, or the designated representatives of either of them
shall have the right to inspect the airport at all tines.

d. Cdaimfor Damages. The transferee agrees to maintain, indemify,
and save harmess the United States against and from any and all clains
for damages which nay arise fromor in connection with the privileges
herein granted, excepting claims for injuries or death to persons result-
ing fromwllful or negligent acts or onmissions of the United States or
any of its officers, enployees, agents, or agencies.
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e. Paynment of Charges Due. The transferee shall assume responsibility
for the payment of all taxes and assessments and public utility charges

becom ng due on the property fromthe date of its entering into possession
of the airport property.

f. Violation or Neglect of Contract. That if the transferee violates
or neglects to performany of the terns or conditions of the agreement
formed by the acceptance of its application, it will, if required by the
Adm ni stration, vacate said prem ses, renove all property of the transferee
therefrom and restore the land, inprovenents, facilities, and equipment
included herein to as good condition on such date of expiration or
relinqui shment as when received, ordinary wear and tear excepted. If the
transferee shall fail or neglect to remove said property and to restore
the land, inmprovenents, facilities, and equipnent included herein, then,
at the option of the CGovernnent, said property shall either become the
property of the United States w thout conpensation therefor, or the
Government may cause the property to be removed and the land, inprovenents,
facilities, and equipnent included herein to be so restored at the expense
of the transferee and no claim for damage against the United States or its
officers or agents shall be created by or made on account of such renoval
and restoration.

. Wen Governnent Property is Unaccounted For. If, upon renoval of
the transferee fromthe premses prior to its acceptance of delivery of
the instrument or instruments of transfer conveying title to the airport,
any property (other than usable supplies and maintenance materials) of
the United States is unaccounted for, the transferee shall make replace-
ment to the satisfaction of the Admnistrator of the Federal Aviation
Agency, or in lieu of such replacenment, the transferee shall, if so
required by the Administrator of the Federal Aviation Agency, pay to the
United States noney in an anount sufficient to conpensate for the |oss
sustained by the United States or any of its agencies.

8. The successful applicant agrees to perform all acts necessary or
desirable to enable it to enter into possession of the property within
___ days after acceptance of its application by the Administration
and agrees to enter into possession not later than that date, under the
sanme provisions and conditions of possession as set out in paragraph 7
above. Tinme shall be of the essence in the agreenent forned by such
accept ance.

9. The District Engineer assign or transfer its right, title, and
interest in the agreenent formed by its acceptance of the application
to any other branch or agency of the United States, and upon such
assignment or transfer, such branch or agency shall succeed to all the
rights, powers, privileges, inmmnities, duties, and obligations of the
District Engineer hereunder, and the District Engineer shall cease to
have any duties or obligations hereunder.
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* 10. Neither the agreement formed by acceptance of this application nor
any interest therein shall be assigned or transferred by the applicant

to any other party.

11.  No menber of or delegate to Congress or Resident Conmissioner shall
be admitted to any share or part of the agreenment formed by the accept-
ance of this Application or to any benefit that may arise therefrom but
this provision shall not be construed to extend to such agreenent if made

with a corporation for its general benefit.

Dated this day of , 19

(Nane)

(Title)

(Address of Applicant)

ACCEPTANCE BY THE GOVERNVENT

Accepted by and on behalf of the United States of Anerica this

day of , 19

By
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SCHEDULE “ A’

As the result of a field survey and recommendations
made by the Administrator of the Federal Aviation Agency,
the property hereinafter described has been classified as
avail able for disposal as airport property under the Federal
Property and Adninistrative Services Act, as anended,
and the Surplus Property Act of 1944, as anended. (The
descriptions are believed to be correct, but any error or
om ssion shall not constitute any ground or reason for any

claim by applicant against the General Services Admnistration

or the Federal Governnent.)

a. Land. Al that certain parcel of land located in

the Gty of , County of
, State of
more particularly described as:
b. Buildings and |nprovenents.
Cc. Necessary QOperating Equipnent.
Figure 11-7i
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I NSTRUCTI ONS TO APPLI CANTS FOR Al RPORT PROPERTY

1. Standard Application Form Applications nust be submitted on the
inclosed standard Application Form Additional copies and any additional
information desired may be obtained at the office of the District Engineer
| ocated at

2. Rights Reserved. The right is reserved to waive any defect or
informality in the applications received and to accept or reject any
application. In the case of receipt of two or nore applications of
equal priority and merit, choice of the transferee will ordinarily be
based on need for the property as airport property.

3. Property Ofered in its Entirety. The property described in the
application is offered for disposal in its entirety and is not severable,
and bids for separate portions thereof will not be considered; provided,
however, that the applicant nmay delete from Schedule “A’ such buildings,
i mprovenents, and equiprment as it does not desire to acquire hereunder.

4. |f Applicant is Political Entity. |If the applicant is a political
entity, there shall be attached to the application copies, in duplicate,
of so much of the records of its governing body as will show the official
character and authority of the officer signing the application; authorize
himto accept delivery of all formal instrunents of transfer and agree
that the transferee shall be bound by all the terms, reservations
restrictions, and conditions of transfer set forth in the application.
Such copies shall be duly certified to be true copies by the secretary

or other official with powers of certification, and the official seal

of the applicant shall be affixed to such certification.

5. Applicant Mist Furnish Legal Authority. The applicant shall furnish
with its application, and as a condition precedent to the delivery of
the aforesaid instruments of transfer, evidence satisfactory to the
Adnministration of its legal authority to accept transfer of the property
applied for herein and to covenant to operate and maintain the sane in
the manner required hereby.

6. Airport Subject to Inspection. The airport is now subject to
i nspection by prospective transferees. COfice of the District Engineer
will, upon request, nmake arrangenents for such

i nspection.

7. Administration's Notice of Acceptance. Notice by the Governnent of
acceptance or rejection of the application, if not personally nmade to a *
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* duly authorized representative of the applicant, shall be deened to have
been sufficiently given when mailed in a postpaid or franked envel ope to
the applicant at the address indicated in the application

*
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QUI TCLAI M DEED AND TRANSFER AGREEMENT

(Al RPORT PROPERTY)

TH'S QUI TCLAIM DEED AND TRANSFER AGREEMENT, made and entered into
by and between the UNI TED STATES OF AMERI CA, acting by and through the
Secretary of the Army (Air Force), under and pursuant to the powers and
authorities contained in the Surplus Property Act of 1944, 58 Stat. 765,
as amended, 50 U S.C. APP. 1622(g) (1948 ed.), and the Federal Property
and Administrative Services Act of 1949, 63 Stat. 377, as amended 40 U S.C
Chapter 10, (1958 ed.), and the delegation of authority to the Secretary
of Defense from the Administrator of the General Services Admnistration
(41 CFR Sections 101-47.302-2 and 101-47.308-2), and the redel egation of
authority from the Secretary of Defense to the Secretary of the Arny (Air
Force) (20 Fed. Reg. 7113), Party of the First Part, and the (City of

a body

cooperate and politic under the laws of the State of ,

its successors and assigns, Party of the Second Part:

WL TNESSETH:

That the said Party of the First Part, for and in consideration of
the assunption by the Party of the Second Part of all the obligations and
its taking subject to certain reservations, restrictions and conditions
and its covenant to abide by and agreement to certain other reservations,

*

restrictions and conditions, all as set out hereinafter, conveys and
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* quitclaims to the said Party of the Second Part, its successors and
assigns, under and subject to the reservations, restrictions, conditions,
and exceptions hereinafter set out, all its right, title, and interest in

the follow ng described property in the County of

State of to wit:

DESCRI PTl ON

* * * * * *

being (a part of) the same property acquired by the United States

of Anerica under

of record in Book

and WHEREAS, by Lease No. DA etc.:

DESCRI PTl ON

* * * * * *

(Describe |eased area)

Together with all existing easements appurtenant to the |and covered
by said | ease, including, but not limted to, the avigation easenents for
runway approach zones, power easements, water |ine easenents, and sewer
l'ine easenents;

NOW THEREFORE, in consideration of the mutual prom ses and agree-
nments hereinafter contained, it is agreed by and between the Party of the
First Part and the Party of the Second Part that the aforenentioned |ease

and any and all nodifications now in effect which would otherw se continue
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in full force and effect, subject to the provisions thereof, including the
| easehold interest of Party OF the First Part in buildings, facilities and
i mprovenents owned by Party of the Second Part, are hereby surrendered to
the Party of the Second Part, subject to the ternms and conditions hereof,
and the said Party of the First Part, for and in consideration of the
assunmption by Party of the Second Part of all the obligations and its
taking subject to certain reservations, restrictions and conditions and
its covenants to abide by the agreenent to certain other reservations,
restrictions and conditions, all as set out hereinafter, does hereby
bargain, sell, assign and transfer, but without warranty, express or
inplied, unto the said Party of the Second Part, its successors and
assigns, under and subject to the reservations, restrictions, conditions,
exceptions and rights hereinafter set out, all its right, title, and
interest in the follow ng described property, including all equipnment and

fixtures appurtenant thereto, situated in the County of ,

State of , and located on the |eased |and descrided

above, to wt:

BUI LDI NG NUVBER DESCRI PTI ON
* * * * * *
Together with the interest of Party of the First Part in utility systens,
fueling facilities, lighting facilities, taxiways and runways |ocated on

the leased land, and also together with the follow ng equi prent

ANT| TY DESCRI PTI ON

* * * * * *
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EXCEPTING HOAEVER, from this conveyance all right, title and interest in
and to all its property in the nature of equipnent, furnishings and other
personal property located on the above described prem ses which can be
removed fromthe land without naterial injury to the land or structures

| ocated thereon, other than property of such nature |ocated on the

prem ses hereby conveyed or surrendered from |lease which is reasonably
necessary for the operation or maintenance of the airport or for the
operation or maintenance of the structures and inprovements specifically
listed hereinabove as being transferred hereby, for any reasonable use
for which such structures or inprovenents are readily adaptable; and
further excepting from this conveyance all its structures on said prenises
other than structures specifically described or enunerated above as being

conveyed hereunder, including

* * * * * *

And reserving to the Party of the First Part for itself and its |essees,
licensees, permttees, agents and assigns the right to use the property

and structures excepted hereby in such a manner as will not materially

and adversely affect the devel opment, inprovenent, operation, or maintenance
of the airport and the right of renoval from said prem ses of such property
and structures, all within a reasonable period of tine after the date

hereof, which shall not be construed to mean any period nore than one (1)
year after the date of this instrument, together with a right of ingress

to and egress from said prem ses for such purposes
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PROVI DED, FURTHER, that if any or all of the buildings and inprove-
ments described herein revert to Party of the First Part under the terns
hereof, and at the time of such reversion some are |located on |and of
Party of the Second Part not subject to reversion to Party of the First
Part, Party of the First Part shall be allowed twelve (12) nonths from
the date of such reversion to renove sane, together with the right of
ingress and egress for such purposes.

TO HAVE AND TO HOLD said premises, with appurtenances, subject to
the exceptions, reservations, restrictions and conditions referred to
and set forth in this instrument, unto said Party of the Second Part,
its successors and assigns, forever.

By the acceptance of this Agreement or any rights hereunder, the
said Party of the Second Part, its successors and assign, forever.

By the acceptance of this Agreenment or any rights hereunder, the
said Party of the Second Part, its successors and assigns, agrees that
the surrender of |easehold and the transfer of the property transferred
by this instrument, is accepted subject to the following restrictions
set forth in subparagraphs (1) and (2) of this paragraph, which shall
run with the land, inposed pursuant to the authority of Article 4,
Section 3, Clause 2 of the Constitution of the United States of Anerica,
the Surplus Property Act of 1944, as anended, the Federal Property and
Admi nistrative Services Act of 1949 (63 Stat. 377) and applicable rules,

regul ations and orders:
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(1) That, except as provided in subparagraph (6) of the next
succeedi ng unnunmbered paragraph, the land, |eased premnises, buildings
structures and inprovenments in which this instrument transfers any
interest shall be used for public airport purposes for the use and
benefit of the public, on reasonable ternms and w thout unjust discrimna-
tion and without grant or exercise of any exclusive right for use of the
airport within the neaning of the term “exclusive right” as used in
subparagraph (4) of the next succeeding paragraph. As used in this
instrument, the term “airport” shall be deened to include at |east al
such | eased premises, buildings, structures and inprovenents;

(2) That, except as provided in subparagraph (6) of the next
succeedi ng paragraph, the entire landing area, as defined in Title 44,
C.F.R Chapter 1, Subchapter C, Section 101.19 (15 F.R 1346) approved
March 8, 1950, and all structures and inprovenents in which this instrument
transfers any interest shall be maintained for the use and benefit of the
public at all tines in good and serviceable condition, provided, however,
that such mintenance shall be required as to structures and inprovenents
only during the remainder of their estimated life, as deternmined by the
Admi ni strator of the Federal Aviation Agency. In the event materials
are required to rehabilitate or repair certain of the aforenentioned
structures and inprovenents, they may be procured by denolition or other
structures and inmprovenents transferred hereby and |ocated on the above
described prem ses which have outlived their use as airport property in

the opinion of the Administrator of the Federal Aviation Agency.
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By acceptance of this Agreenent or any rights hereunder, the said
Party of the Second Part, for itself, its successors and assigns, also
assunes the obligations of, covenants to abide by and agrees to, and this
transfer is made subject to, the follow ng reservations and restrictions
set forth in subparagraphs (1) to (7), inclusive, of this paragraph,
which shall run with the land, inposed pursuant to the authority of
Article 4, Section 3, Cause 2 of the Constitution of the United States
of Anmerica, the Surplus Property Act of 1944, as anended, the Federal
Property and Administrative Services Act of 1949 (63 Stat. 377) and
applicable rules, regulations and orders:

(1) That insofar as it is within its powers, the Party of the
Second Part shall adequately clear and protect the aerial approaches
to the airport by removing, lowering, relocating, marking or lighting
or otherwise mitigating existing airport hazards and by preventing the
establishment or creation of future airport hazards.

(2) That the United States of Anerica (hereinafter sometinmes
referred to as the “Government”) through any of its enployees or
agents shall at all times have the right to nmake nonexcl usive use
of the landing area of the airport at which any of the property
transferred by this instrument is located or used, w thout charge:

Provi ded, however, that such use may be limted as nmay be determ ned
at any time by the Administrator of the Federal Aviation Agency to be
necessary to prevent undue interference with use of other authorized

aircraft: Provided, further, that the Governnent shall be obligated
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to pay for damages caused by such use, or if its use of the landing area
is substantial, to contribute a reasonable share of the cost of naintain-
ing and operating the landing area, commensurate with the use nmace by it.
(3) That during any national energency declared by the President
of the United States of America or the Congress thereof, the Government
shall have the right to nake exclusive or nonexclusive use and have
exclusive or nonexclusive control and possession, wthout charge, of the
airport at which any of the property transferred by this instrunment is
| ocated or used, or of such portion thereof as it may desire, provided
however, that the CGovernment shall be responsible for the entire cost
of maintaining such part of the airport as it may use exclusively, or
over which it my have exclusive possession or control, during the period
of such use, possession, or control, and shall be obligated to contribute
a reasonable share, commensurate with the use made by it, of the cost of
mai nt enance of such property as it may use nonexclusively or over which
it may have nonexclusive control and possession; Provided, further, that
the Governnent shall pay a fair rental for its use, control, or possession,
exclusively or nonexclusively of any inprovenents to the airport made
wi thout United States aid.
(4) That no exclusive right for the use of the airport at which the
property transferred by this instrument is |ocated shall be vested
(directly or indirectly) in any person or persons to the exclusion of

others in the same class, the term “exclusive right” being defined to nean

Fi gure 11-8h
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(a) Any exclusive right to use the airport for conducting any
particul ar aeronautical activity requiring operation of aircraft;

(b) any exclusive right to engage in the sale or supplying of
aircraft, aircraft accessories, equipment, or supplies (excluding the
sale of gasoline and oil), or aircraft services necessary for the
operation of aircraft (including the maintenance and repair of aircraft,
aircraft engines, propellers, and appliances).

(5) That, except as provided in subparagraph (6) of this paragraph,
the property transferred hereby may be successively transferred only with
the proviso that any such subsequent transferee assunes all the obliga-
tions inposed upon the Party of the Second Part by the provisions of
this instrunent.

(6) That no property transferred by this instrument shall be used,
| eased, sold, salvaged, or disposed of by the Party of the Second Part
for other than airport purposes without the witten consent of the
Adm nistrator of the Federal Aviation Agency which shall be granted only
if said Admnistrator determnes that the property can be used, |eased,
sol d, salvaged or disposed of for other than airport purposes w thout
materially and adversely affecting the devel opment, inprovenent,
operation or maintenance of the airport at which such property is |ocated;

(7) The Party of the Second Part does hereby rel ease the Government
and will take whatever action may be required by the Secretary of the

to assure the conplete release of the

CGovernment fromany and all liability the Government may be under for *
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restoration or other danages under any |ease or other agreenent covering
the use by the Government of the Airport, or part thereof, owned,
controlled or operated by the Party of the Second Part, adjacent to
which, or in connection with which, any property transferred by this
instrument was |ocated or used; provided, that no such release shall be
construed as depriving the Party of the Second Part of any right it nmay
otherwi se have to receive reinbursement under Section 17 of the Federal
Airport Act for the necessary rehabilitation or repair of public air-
ports heretofore or hereafter substantially damaged by any Federal agency.

By acceptance of this instrument or any rights hereunder, the Party
of the Second Part further agrees with the Party of the First Part, as
foll ows:

(1) That in the event that any of the aforesaid terms, conditions,
reservations or restrictions are not net, observed, or conmplied with by
the Party of the Second Part, or any subsequent transferee, whether
caused by the legal inability of said Party of the Second Part or
subsequent transferee to perform any of the obligations herein set out,
or otherwise, the title, right of possession and all other rights
transferred by this instrument to the Party of the Second Part, or any
portion thereof, shall at the option of the Party of the First Part
revert to the Party of the First Part sixty (60) days follow ng the date
upon which demand to this effect is made in witing by the Adninistrator
of the Federal Aviation Agency, unless within said sixty (60) days such

default or violation shall have been cured and all such terms, conditions,?*
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reservations and restrictions shall have been net, observed or conplied
with, in which event said reversion shall not occur and title, right of
possession, and all other rights transferred hereby, except such, if any,
as shall have previously reverted, shall renmain vested in the Party of
the Second Part, its transferees, successors and assigns.

(2) That if the construction as covenants of any of the foregoing
reservations and restrictions recited herein as covenants or the
application of the same as covenants in any particular instance is held
invalid, the particular reservations or restrictions in question shal
be construed instead merely as conditions upon the breach of which the
CGovernment may exercise its option to cause the title, right of possession
and all other rights transferred to Party of the Second Part, or any
portion thereof, to revert to it, and the application of such reserva-
tions or restrictions as covenants in any other instance and the
construction of the remainder of such reservations and restrictions as
covenants shall not be affected thereby.

This conveyance shall not in any manner waive, cancel, or abridge
any rights previously granted or reserved to the Government by Quitclaim

Deed dated June 8, 1948, to the Gty of by | nstrunent

of Transfer dated Decenber 21, 1948, to the City of ,

or by any other agreenent or instrunent.
(3) This conveyance is not subject to Title 10, United States

Code, Section 2662.
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N WTNESS WHERECF, the Party of the First Part has caused these
presents to be executed in its name by the Secretary of the Arny (by
direction of the Secretary of the Air Force) and the seal of the Depart-

ment of the Arnmy (Air Force) to be hereunto affixed, this

day of 19
UNI TED STATES OF AMERI CA
By
Secretary of the Arny
(leave blank for Air Force)
W TNESSES:

THE FOREGO NG I NSTRUMENT is also executed and accepted for and
in behalf of the Party of the Second Part by
its (Mayor), and attested by its (City Cerk), and its seal hereunto
affixed this day of , 19

(City of , )

By

(Mayor)

(NOTE: Deed should provide for acknow edgment by the appropriate
Secretary and O ficer executing for the grantee. This
form may not be used when fee owned land in excess of

$1,000 value is to be conveyed.)
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APPLI CATION FOR REAL PROPERTY
FOR THE CONSERVATION OF W LDLIFE
(Placey
(Date)
To: District Engineer
(Address)
The acting by and through
(State Governnent)
(Street Address)
of the City of pursuant to the provisions of the

Act of Congress approved May 19, 1948 (Public Law 537, 80th Congress),

and to the Rules and Regulations of the General Services Adm nistration,
hereby expresses its intention to acquire fromthe United States of Anerica
the followi ng described property described in detail in “Program of
Uilization” attached hereto and nade a part hereof as “Exhibit A" located
at the installation identified as follows:

(Here insert the nane of the installation where the property
desired is located.)

The Covernment reserves the right, as its interest may require, to
reject any and all requests, or part of any request for property contained
in this application; to waive defects, infornmalities, and irregularities;
and to pernit alteration of this application by the State by increasing or
decreasing the property to be acquired herewith

Encl osed herewith is a certification as to the authority of the
undersigned to execute this application and to do all other acts necessary
to consummate the transaction.

The undersigned agrees that this application is nmade upon the further
ternms and conditions: *
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* 1. Upon approval of this application, notice in witing of the extent
of the property which may be transferred and of any boundary surveys
which may be required to be perfornmed at the expense of the transferee
will be transmitted by the District Engineer,
to the undersigned.

2. Wthin five days from the receipt of such notice, the undersigned
will elect to accept transfer of the property or to withdraw its appli-
cation and will communicate such election in witing to the District
Engi neer at the above address.

3. It is understood that property transferred as a result of this request
will be subject to:

(a) Reservation by the United States of all oil, gas, and m neral
rights;

(b) The condition that the property shall continue to be used for
wi | dlife conservation; and

(c) The condition that in the event the property transferred is no
| onger used for such purposes, or in the event the property is needed
for national defense purposes, title thereto shall revert to the United
St ates.

In support of its eligibility for transfer of the requested property,
the undersigned submits a proposal entitled “Program of Wilization,” in
an original and five copies, which are attached hereto as Exhibit A, which
proposal is drawn in accordance with, and contains the information required
by “Instructions for Preparation of Applications for Real Property for the
Conservation of Wldlife.”

STATE OF

By

W TNESSES:
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PROGRAM OF UTI LI ZATI ON
Real Property for the Conservation of Wldlife

Exhibit “A" of Application dated 19

Qutline. The follow ng information nmust be subnitted under the above
title and date line as a part of each application in connection wth
each property requested:

a. Nane of Applicant Agency and Representative.

(1) Legal name of prospective transferee; and

(2) Name, title, and address of person having authority
to consummate transaction as shown by attached certificate.

b. Property Nane and Location.

(1) Name and identification of property; and

(2) Location of property the subject of this request:
(a) County;

(b) Nearest town; and

(c) Distance and direction from nearest town.

c. Description of Property.

(1) Land:

(a) Acreage;

(b) Boundaries - by legal description;

(c) Types of land, expressed as percentage of the total requested:
(a) agriculture, (b) wild hay, (c) grazing, (d) tinber lands, (e) marsh,
(f) brush, (g) submerged land, (h) lakes, (i) river, (j) other types;

(d) Land suitability: Discuss (a) farmng, (b) grazing
(c) trapping, (d) hunting, (e) logging, (f) fisheries, (g) other;

(e) Tinber: Describe species and whether virgin, culled, or
cut-over, approxinmate average stand.
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* (2) Buildings: Describe individually by building number and
designation as “Barracks,” “PX, " etc., and give dinmensions and square

feet of floor space.
(3) Uilities:
(a) Designation; and
(b) Description.
b. Program Brief. Here give in detail a conplete plan for the

adm nistration and utilization of the property covering thoroughly
the follow ng:

(1) Portion of area to be set aside as refuge;
(2) WIldlife species to be primarily benefited,
(3) What protection will be afforded wildlife;

(4) What uses will be nade of the lands other than
for gane propagation; and

(5) Specific use for each structure and for utilities.

e. Proof of Need.*

f. Suitability of Property. *

*

g. Plans to Finance and Maintain the Property.

h. Tax or Public Revenue Support. *

i Current and Planned lLand Utilization for Wldlife Conservation. *

*Itens e through i should be prepared in accordance with e through i
of the instructions.

*

Conclude with a statement under oath as required in the instructions.
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I NSTRUCTI ONS FOR PREPARATI ON OF APPLI CATI ONS
FOR REAL PROPERTY FOR THE CONSERVATI ON OF W LDLI FE

1. Ceneral.

a. Separate lications. A separate application for such property

shall be submtted for each surplus installation or portion thereof.
Each application nust have attached as a part thereof a “Program of
Uilization.”

b. Preparation and Distribution of Applications. Applications for
such property shall be prepared in an original and five signed copies.

(1) The original and copies as indicated above, consisting of
“Application for Real Property for the Conservation of Wldlife” and
“Program of Utilization” and exhibits and certificates necessary to
meet the requirenents of these instructions, shall be forwarded to
the Regional Conm ssioner, General Services Administration,

(2) The applicant should keep one signed copy.

2. Special Instructions. In preparing the "Program of Utilization"
the specific instructions set forth-below shall be adhered to:

a. Nane of Applicant Agency and Representative. Indicate the

correct name of the applicant state, state conmission, or agency, etc.,
to which conveyance may be made. The nanme, title, and address of the
person to whom inquiries concerning the program are to be addressed
shal | be indicated.

b. Nane and location of Property. Indicate the official nane of
the surplus installation and its location, showi ng county and state and
di stance and direction from the nearest town.

c. Description of Property in Detail. The real property required
shal | be described. Buildings shall be identified by number, size, and
type of construction. Were |and and a considerable portion of an
installation is applied for, a plat map of the installation, indicating
the facilities required, should be attached if possible, and the total
acreage, total nunber of buildings and structures, utilities, easements,
etc., shall be summarized thereon. Such naps usually may be obtained
from the installation custodian.
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d. Program Brief. A conplete program brief is required in order
for the District Engineer to determne whether the property (1) can be
utilized for wildlife purposes; and (2) is chiefly valuable for such
pur pose.

(1) Briefs should cover specific plans for such prograns as:

(a) Refuge Lands. Inviolate sanctuaries for the unnolested
feeding and breeding of wildlife, generally unavailable to the
publ i c;

(b) Gane Managenent Units. Areas of value for the feeding,
resting, and breeding purposes, part or all of which may be open
to controlled public shooting during specified periods as a neans
of harvesting the surplus wildlife crop;

(c) Nurseries and Gane Farms. Linmited areas within the state
to be used for the production of food plants and certain game species
for planting and release on other areas within the state; and

(d) Research Areas. Units primarily used for research purposes
in studying the life history, habits and managenent procedures of
wildlife species in their native habitat.

(2) Progranms which contenplate the unrestricted harvesting of game
or the unrestricted shooting or trapping thereof or which for any reason
do not contenplate positive action on the part of the requesting state
to protect and/or propagate wildlife will not be acceptable. Areas sought
solely for field trials, dog runs, etc., are not subject to transfer under
the provisions of Public Law 537, 80th Congress

e. Mist Show Definite Proof of Need. Surplus property may not be
determned to be chiefly valuable for the conservation of wldlife except
where property is shown to be needed for such purposes. It is inportant
that definite proof of need and the degree of inadequacy of existing
facilities in the area where the property is sought be reflected in the
program

f. Must Show Suitability or Adaptability. The facilities to be
conveyed nust be suitable for the program proposed, or readily adaptable
to such purposes. A statement as to suitability and/or plans for con-
version of the property is required.

~ Must Evidence Plans to Finance and Maintain Property. A full and
conp?ete statenment of ability to finance, operate, and maintain the

facilities to be acquired shall be reflected, and plans for the conversion
staffing, operation and naintenance shall be discussed fully. *
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h. Tax or Public Revenue Support. Indicate the degree of tax
support. Include any appropriation of public revenues for the operation
of the facilities either through contracts for services, etc., or direct
appropriation.

i. Current and Planned Land Utilization for WIdlife Conservation.
Attach, for the original and for each copy of the application, copies
of a map of the state and show thereon the location, acreage, and program
designation for each area being used by the state and/or its agencies for
wildlife conservation purposes, and indicate by different color or shading
the location, acreage, and proposed use of the property requested in this
and previous applications and also other property which the state proposes
to acquire for wildlife conservation purposes under the provisions of
Public Law 537. Also, as paragraph “i” of the “Program of Utilization,”
itemze all requests previously submtted for property under the pro-
visions of Public Law 537, identifying each by name of installation from
which the property was requested, by date of request, and by acreage
request ed.

. Statenment Under Qath. The authorized official of the state
instrumentality making this application shall state under oath that
the applicant is an instrunentaility of State Governnent; and that
the facilities to be acquired will be used chiefly for the conservation
of wildlife. This statement shall be attached to the application.

k. Notice of Intent and Tinme of Filing. Neither witten nor oral
inquiries nor oral requests to withhold the disposal of property wll
be given consideration. Before the District Engineer will take action
on a proposal to acquire property, it must receive a fornmal letter of
intent, or an executed application, to acquire such property. However,
any requestor filing a tinely letter of intent will be given thirty days
fromthe date the letter of intent is received in the District Engineer’s
office in which to submit a formal application.

*
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SAMPLE DEED FOR CONVEYANCE OF LAND AND | MPROVEMENTS
FOR CONSERVATI ON OF W LDLI FE

TH'S | NDENTURE by and between the United States of Anerica, acting
by and through the Secretary of the Arny (Air Force) under and pursuant
to the powers and authority contained in the Act of 19 May 1948, C. 310
62 Stat. 240, 241 as amended, 16 U. S.C. 667 b-d (1958 ed.), and the
Federal Property and Admnistrative Services Act of 1949, 63 Stat. 377,
as anmended 40 U.S.C. Chapter 10 (1958 ed.) and the del egation of
authority to the Secretary of Defense from the Admnistrator of the
Ceneral Services Administration dated 28 March 1957, 22 Fed. Reg. 2265 -
2266, and the redelegation of authority from the Secretary of Defense to
the Secretary of the Army (Air Force) dated 24 April 1957, 22 Fed, Reg.

3164, Party of the First Part and the State of

Party of the Second Part:

W TNESSETH:
That the said party of the first part for and in consideration of
the continuous use and management of the property hereinafter described
for wildlife conservation purposes, and the benefits that will accrue to
the United States fromits continued use for such purposes, and its taking
subject to the reservations, restrictions, and conditions hereinafter set

out, does release and quitclaimto the said party of the second part,
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under and subject to the said reservations, restrictions, and conditions,

all its right, title and interest in and to the follow ng described prop-
erty in the county (ies) of State of ,
to wit:

DESCRI PTI ON

(Metes and bounds description)
being (apart of) the same property acquired by the United States of

Aneri ca under , recorded in

TO HAVE AND TO HOLD the foregoing described prenises, together wth
all and singular, the appurtenances, rights, powers, and privileges
thereunto belonging or in anyw se appertaining, subject to the reserva-
tions, restrictions, and conditions hereinafter set forth, unto the said
party of the second part.

The land and property conveyed by this instrunent are subject to the
reservation by the United States of all oil, gas, and other mnerals, and
there is reserved to the United States all oil, gas, and other ninerals
in the land conveyed hereby, together with the right of the United States,
its authorized agents, representatives, |essees, or assigns, to enter upon
the said land at any time to prospect for, nmine, drill for, and renove,
any and all such mnerals.

The land and property conveyed by this instrument are subject to the
condition that they shall be continuously used and nanaged for the con-

servation of wildlife and are conveyed upon and subject to the condition *
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that if they are no longer used for such purposes title thereto shall
revert to the United States and the title of the state thereto, its
successors and assigns, shall thereupon cease and determine and the
United States shall have the immediate right of possession thereof and
right of entry thereon.

The land and property conveyed by this instrunent are subject to the
further condition that in the event the President of the United States,
the Congress thereof, the Secretary of Defense, or the Secretaries of the
Arny, Navy, or Air Force, or either of then, their successors in function
or duly authorized representatives, deternmnes that the said land and
i mprovenents are needed for national defense purposes, title of the state
thereto, its successors and assigns, shall thereupon cease and determ ne
and the United States shall have the imediate right of possession thereof
and right of entry thereon.

IN WTNESS WHERECF, the Party of the First Part has caused these
presents to be executed in its name by the Secretary of the Arny (by
direction of the Secretary of the Air Force) and the seal of the Depart-

ment of the Arny (Air Force) to be hereunto affixed, this

day of , 19

UNI TED STATES OF AMERI CA

W TNESSES: By

Secretary of the Arny
(Leave blank for Air Force)

*

Acknow edgmrent
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OFFICE OF THE CHIEF OF ENGINEERS
WASHINGTON, D.C. 20314 27 et 80

REPLY TO
ATTENTION OF:

NOTI CE OF CANCELLATI ON
( RESTORATI ON)

(Addr essee)

Re: Notice of Cancellation of Lease No.
(Location of Property)

(Sal utation)

NOTICE is hereby given that the United States of Anerica exercises its
rights reserved in the lease instrument and will quit, relinquish, and
give up the prenises on the day of 19

Request acknow edgnent in space below with your signature being w tnessed
and return copies in the inclosed franked envel ope. If you are
interested in earlier termnation, please contact this office. It may be
possible to vacate the prenmises and nutually effect the termnation by
suppl enental agreenent to the |ease contract.

Your cooperation in making this property available to the CGovernment is
very much appreciated

UNI TED STATES OF AMERI CA

BY

Recei pt of the above notice is hereby acknow edged. A joint survey of the
condition of the premses (is) (is not) requested, as restoration (wll)
(will not) be required by the lessor under paragraph __ ____of the lease
(Del ete inapplicable words.)

W TNESS:

Figure 11-11
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27 Cct 80 DEPARTMENT OF THE ARMY

OFFICE OF THE CHIEF OF ENGINEERS
WASHINGTON, D.C. 20314

REPLY TO
ATTENTION OF:

NOTI CE OF CANCELLATI ON

(Addressee)

Re: Notice of Cancellation of Lease No.
(Location of Property)

(Sal utation)

NOTICE is hereby given that the United States of America exercises its
rights reserved in the lease instrument and will quit, relinquish, and
give up the prem ses on the day of 19

Request acknow edgnment in space below with your signature being w tnessed
and return copies in the inclosed franked envelope. If you are

interested in earlier termnation, please contact this office. It may be
possible to vacate the premses and mutual ly effect the termnation by

suppl emental agreenent to the |ease contract.

Your cooperation in making this property available to the Government is
very much appreci at ed.

UNI TED STATES OF AMERI CA

BY

Recei pt of the above notice is hereby acknow edged.

W TNESS:

Figure 11-12
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JONT TERM NAL CONDI TI ON SURVEY OF GOVERNVENT LEASED PROPERTY
| TEMS OF RESTORATI ON/ DAMACES

LEASE NO USI NG SERVI CE
LOCATI ON TYPE OF PROPERTY
LESSOR

The following items of restoration and/or damages have resulted from
Government use of the |eased premises, reasonable and ordinary wear and
tear and damages by the el ements or by circunmstances over which the Govern-
ment has no control, excepted:

DESCRI PTION OF | TEM ESTI MATED COST

TOTAL:

The undersigned agree(s) that the above are all of the itens to be
considered in the restoration of the leased prem ses by yhe Governnent,

The undersigned |essor further agrees to accept the sumof $
in full settlement of any and all clainms (except as to any unpaid rent)
agai nst the Government arising out of the use and occupancy of the |eased
prem ses

DATED this day of , 19

(Lessor)

(Representative of the Government)

ENG Form 1440A-R
1 Feb 61 Figure 11-13
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COST OF RESTORATI ON
LEASE NO USI NG SERVI CE
LOCATI ON TYPE OF PROPERTY
LESSOR
RENTAL TERM NATI ON DATE

This lease provides for, and the lessor has established a |legal right
restoration of the |eased prem ses by the Governnent.

| hereby certify that an investigation has been nade as to each of
the itens of restoration or danmmges listed on the attached Joint Termna
Condition Survey and that: they are bona fide; that such resulted from
use by the Government of the |eased prem ses; that such are in excess of
reasonabl e and ordinary wear and tear and danages by the elenents or by
circunstances over which the Government has no control. | further certify
that the estimate of cost assigned to each itemis just and fair, and that
such prices are conparable to charges made to the public generally for like
materials and services in the vicinity of the |eased preni ses

Recapitulation of restoration factors:

Estimated cost of GCovernment inprovements ----- $

Estimated gross salvage value of Government
improvements "ottt TTTooTomoomommsmmsmees

Estimated net salvage value of Government
improvenments -"TTT Tttt TTososossssmsmmssmes

Estimted cost of restoration --------------

Net cost of restoration ---------------------~

It is recomended that the Government pay the lessor the sumof $
in lieu of physical restoration of the premses by the Government.

DATED this __ day of , 19 L
(Representative of the Governnent) (Title)
Approved by
Title *
ENG Form 1440B-R Figure 11-14
1 Feb 61
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PART 1

RECAPI TULATI ON
Cost of Restoration ( Engineer Estimate and Appraisal)

Lease No. Condemation Action
Perm t O her
1. LOCATI ON:

2. TYPE OF PROPERTY:
3. OMNNER:
4. RENTAL:

5. Does |lease or Permt Contain a Restoration C ause?

6. Appraised value of Lessor's Property: (Taken from
appraisal attached to original |ease assenbly or Part 5)

7. Oiginal Cost (Actual or Estimated) of GCovernnent-owned
inprovenents, fixtures, and alterations): (Part 4)

8. Estimated Market Value (Value in Place of Covernment-owned —
i mprovenments, fixtures and alterations: (Part 4)

9. Goss Salvage value of Government-owned property: (Part 4)

10. Estimated Cost of Dismantling and/or Renoval of
Gover nnent -owned property: (Part 4)

11. Estimated Net Sal vage Val ue of Government-owned
Property: (Part 4)

12. Cost of Restoration other than Cost of Dismantling
and renoval (Part 3)

13. Total Cost of Restoration: (Par 10 and Par 12)

14. Net Cost of Restoration: (Par 9 mnus Par 13)

15. Approximate Tinme Required for Actual Salvaging and restoration QOperations:

Salvaging - No. of days
Restoration - No. of days *
TOTAL

ENG FORM 1440-R Figure 11-15a

1 Jan 66
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PART 2
ANALYSI S AND RECOMVENDATI ONS OF DI VI SI ON
REAL ESTATE OFFICER OR H S REPRESENTATI VE
Anal ysi s
1. Lease No. provides for, and the |lesser has established

a legal right to restoration of the |eased prem ses by the Government to
the extent hereinafter set forth.

2. The Joint Terminal Condition Survey, substantiated by investi-
gation, indicates that certain items of damages/restoration listed therein
result fromuse by the Government. As a consequence, there exists a | egal
obligation on the part of the Government to either physically restore the
| eased prem ses or effect a cash settlement in lieu of restoration.

3. The item zed list of damages, together with cost estimates of the
| essor and the Governnment (Part 3), indicates in sunmary that it wll
cost the Covernnment $ to acconplish physical restoration

of the leased prem ses by contract.

4.,  Substantiation for the pertinent cost estimates as stated in Part 1,
Recapitulation, is reflected in the follow ng supporting docunments:

a. Part 3 - Itemzed List of Damages with Estimate of Restoration
costs.
b. Part 4 - Itenized List of Government-owned Inprovenents, Fixtures

and Alterations Placed on Property with Estimated Val ues.

c. Part 5 - Fee Value Appraisal of Leased Prem ses. This includes
data pertinent to dimnution of value.

Proposed Settl enent
Recomrendat i ons

Certification

| certify that the items of restoration and damages |isted herein have
been incurred as a result of use by the Government, and are considered above
and beyond reasonable and ordinary wear and tear, and damages by the elenents
or by circunstances over which the Government has no control.

DATE S| GNED
TI TLE

Appr oved:

By

Title

ENG FORM 1440-R
1 Jan 66 Figure 11-15b
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PART 5

REAL PROPERTY APPRAI SAL ANALYSI S AND RECOVVENDATI ONS

(Date)

NOTE: In order that the appraisa
support of,

can serve as a proper basis for, and
appr ai sa

determnations required by Section IV of this Regulation, the
shoul d provide an estimate of the current value of the property

in its unrestored condition and the current value of the property as
restored.

BY

TI TLE

Revi ewed and Approved (date)
BY

TITLE

ENG FORM 1440-R
1 Jan 66

Figure 11-15e
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CERTIFIED MAIL DEPARTMENT OF THE ARWY
LOS ANGELES DI STRICT, CORPS OF ENG NEERS
P.O Box 2711

ER 405-1-12 , ,
Change 12 Los Angel es, California 90053
27 Cct 80
SPLRE- MD- (L)
Re : NOTI CE OF TERM NATI ON
Lease :
Property:
Dear Lessor:

NOTICE is hereby given that the United States of America exercises its
rights reserved in the lease instrument and will termnate the above cited

| ease on

Request your acknow edgenent in the appropriate space below with your
signature(s). Return 2 copies in the inclosed franked envelope. If
you are interested in earlier termnation, please contact this office
It may be possible to vacate the premises and nutually effect the
termnation by Supplenmental Agreement to the |ease contract.

UNI TED STATES OF AMERI CA
By:

JOHN HOUSTON
Chief, Real Estate Division

RELEASE

| hereby release and forever discharge the Governnent, its officers,
agents, and enployees, fromall clains for damages or for restoration
and fromall liability that may arise out of said |ease and the occupa-
tion by the CGovernment of the property (except any unpaid rent).

| hereby request a joint termnal inspection of the premses, as stated
in paragraph __ of said |ease, as restoration other than normal wear
and tear is required.

Figure 11-16
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DEPARTMENT OF THE ARMWY
Corps of Engineers
Lease No.
RELEASE
(Cor porations)
WHEREAS, on the day of ;19

a corporation existing under and by virtue of the laws of the State of

with its principal office located in the city of

county of , and State of did |ease,

dem se, and let unto the United States of America certain prenises

situated in the city of , county of

and the state of ~, and nore particularly described as foll ows:

VWHEREAS, the use of said premses is no longer required by the
United States of America and possession of said property having been
redelivered by the United States of Anerica to the |essor, on

t he day of 19

Now, Therefore, Know All Men By These Presents, that we,

for and in consideration of the sumof One Dollar and other valuable con-
siderations, the receipt of which are hereby acknow edged, have renised

rel eased, and forever discharged and by these presents do for ourselves,
our successors, and assigns, remse, release, and forever discharge the
United States of Anerica, its officers, agents, enployees of and from
all manner of actions, liability, and clainms (except any unpaid rent for
the period ending , 19 ) against the United States

of Anerica, its officers, agents, and enployees which we or they ever had,

ENG Form 232-R Figure 11-17a

1 Jun 52
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now have, or ever will have upon, or by reason of any matter, cause, or
thing whatsoever, particularly arising out of said |ease and the
occupation by the United States of Anmerica of the aforementioned property

In Wtness Wereof, we have caused these presents to be signed by our

attested by our

and our corporate seal to be hereto affixed this

day of , 19

Attest:

By

Figure 11-17b
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FORMAT FOR
SUPPLEMENTAL AGREEMENT NO. ___
TO EMERGENCY PLANT FACI LI TIES CONTRACT NO. __
This Supplemental Agreement entered into this ___ day of __
19  , Dby and between the United States of America, hereinafter called

the Covernment represented by the Contracting Oficer executing this

Agreement and __ , a corporation organized and existing under
the laws of the State of __ , of the Gty of _ , in the
State of , hereinafter called the Contractor, WTNESSETH THAT:

WHEREAS, the parties hereto have previously entered into Letter

Contract No. _under date of , Wwhich

Letter Contract was last anmended by Supplenment No. 6 thereto

:and

WHEREAS, pursuant to said contract and in accordance with the terns
of Article 32 of Formal Supplement No. 3 thereto, executed by the parties

on , and hereinafter referred to as the

“principal contract,” the Contractor constructed certain inprovenents
designated in paragraph (a) of said Article 32 as Items 1 to 7 inclusive
nore particularly described hereinafter, on land owned by the Contractor

at its plant |ocated at , , in

connection with its work under Contract No. , the

costs for which Items | to 7 inclusive the Government has reinbursed the *

Figure 11-18a

11-263



ER 405-1-12

Change 12

27 Cct 80

the Government has reinbursed the Contractor in accordance with provisions
of paragraph (b) of said Article 32, and which contract provides that
title to Items 1 to 4 inclusive listed in the said paragraph (a) shall
vest in the Governnent upon reinbursenent by the Governnent to the
Contractor of the costs thereof and that said Items 1 to 4 inclusive
hereinafter sonetines referred to as “Governnent-owned inprovenents,”
and all materials incorporated in for formng a part of said Itens shall
be deened personality even though affixed to realty, and which contract
further provides that title to said Items 5 to 7 inclusive shall be and
remain in the Contractor, the Contractor to use said Items 1 to 7
inclusive without paynent of rental therefor, in connection with its

work under the said contract; and

VWHEREAS, said contract further provides that the Contractor shal
retain title to said Itens 5 to 7 inclusive for a period of five years

from the conpletion or termnation of Contract No. :

and that with respect to all inprovenents designated Items 1 to 7
inclusive the Contractor shall, for a of five years fromthe
conpletion or termnation of said Contract, performcertain obligations
set forth in paragraph (e) of said Article 32 of the principal contract,
whi ch paragraph (e) further provides that the Contractor shall be
released fromthe said obligations with respect to the said Items 1 to 7
inclusive as follows:

(1) Items 1 and 2, upon paynment by the Contractor of the Govern-

nent of the “added value” (as the same is defined in paragraph (h) of *

Figure 11-18b
11- 264
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this article) of all such inprovenments, or upon the election by the
Government to purchase the land upon which the same are located or to
convey to the Contractor as provided for in paragraph (k);

(2) Items 3 and 4, upon paynent by the Contractor to the Government
of the “added value” of such inprovements;

(3) Items 5, 6, and 7 upon the witten determnation of the
Contracting Officer that the Covernment’s interests will not be
adversely affected by releasing the Contractor from such obligations
and in any event upon the Contractor’s being released from the above
obligations with respect to the inprovements described in Items 1, 2, 3,

and 4 of paragraph (a); and

WHEREAS, pursuant to provisions of paragraph (g) (1) of said Article
32, the parties hereto have mutually agreed that the added val ue of
Contractor’s plant (as the same is defined in said paragraph (h) by
reason of the Government-owned inprovements designated as Items 1, 2, 3,

and 4 is in the sumof N nety Thousand Dol lars ($90,000.00); and

VWHEREAS, it has been determned to be advantageous and in the interest
of the CGovernment to convey the said Items 1, 2, 3, and 4 to the Contractor
upon payment to the Government of the said sum agreed upon by the added

value to the plant of the Contractor

NOW THEREFORE, pursuant to provisions of said contract and supple-
ments thereto, and in consideration of the prem ses as well as the mutual
obligations of the parties herein nade and undertaken, the parties do

mutual |y agree as foll ows:

Figure 11-18c
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1. That the Governnent, under authority of the Federal Property and
Adm nistrative Services Act of 1949, as anended, and regul ations issued
thereunder, and for and in consideration of the payment of N nety
Thousand Dol lars ($90,000.00), and the covenants, promises, and agreenents
on the part of the Contractor, herein contained and nmade, agrees and

hereby does, effective as of sel |

relinquish, transfer and deliver to the Contractor wthout warranty,
express or inplied, and the Contractor agrees to and hereby does for the
price of Nnety Thousand Dollars ($90,000.00) aforesaid, payable in ful

on or bhefore , 19 | purchase all rights, title and

interest of the Government in and to the follow ng property:

[tem1 - An addition to the west side of the existing plant at the
north and thereof containing approximately 44,600 square feet, sonetimes
referred to as the “main addition.”

I[tem?2 - A building approximately 12 feet by 12 feet l|ocated just
west of the main addition, sonetimes referred to as the “Switch house.”

Item3 - An addition to the west side of the existing plant at the
south end of the present tool room containing approximtely 2,500 square
feet, sonetimes referred to as the “tool room addition.”

ltem4 - A building approximately 21.4 feet by 41.4 feet |ocated
a short distance west of the tool room addition and used for plant and
oi| storage, sometines referred to as the “paint and oil storage house.”

2. That the CGovernnent, as of the , 19 ,

rel eases the Contractor from all obligations under the said contract, as

Figure 11-18d
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suppl emented with respect to Items 1, 2, 3, and 4 listed in the foregoing
paragraph, and releases the Contractor from all obligations set forth in
paragraph (e) of said Article 32 of the principal contract with respect
to said Items 1 to 7 inclusive

3. That the Governnment, as of , 19 , cancels

and relinquishes forever any rights and licenses granted to it by the

Contractor under the terns of Contract No. and

suppl ements thereto, relating to the said Items 1 to 4 inclusive

4, That the Contractor will, on , 19 , accept

the surrender of the said Governnent-owned inprovenments heretofore desig-
nated as Items 1, 2, 3, and 4 and appurtenances thereto, in their
present condition, and will assume the custody and care of said inprove-
ments and the risk of loss or damage thereto by fire or any other cause
thereafter, the Government being thereafter relieved from any responsi-
bility therefor.

5. That the Contractor relinquishes and forever dischares the
Government, its officers, agents and enployees of and fromall nmanner
of actions, liabilities and clains which, against the Governnent, its
officers, agents and enployees, the contractor now has or ever wll have
for the restoration of the land upon which the said inprovenments
designated Items 1 to 4 inclusive were constructed and for any restoration
what soever of the property of the Contractor in connection with said
Itens 5, 6 and 7, and for any matter, cause of thing whatsoever arising
out of the occupation by the Government or the aforesaid |land or buildings

*

of the Contractor, under the said contract and suppl enents thereto.
Figure 11-18e
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6. That the Contractor warrants that it has examned the prem ses
and the buildings and structures thereon and appurtenances thereto to be
conveyed hereunder and is fully famliar with the conditions of the sane
and the Government nakes no representation or warranties as to the condi-
tion of any item thereof.

7. That the Contractor represents and warrants that it intends
that all property being acquired under this contract shall be used in
its production and that it is not acquiring any of such property for
the purpose of reselling it directly or indirectly at a profit.

8. Except as herein nodified, either expressly or by necessary
inplication, all the terns, covenants and conditions of Contract No.

as amended shall continue in full force and effect

and apply equally to the provisions herein.

IN WTNESS WHERECF, the parties hereto have executed this contract

as of the DAY OF , 19 )

THE UNITED STATES OF AMERI CA

BY

BY

Figure 11-18f
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CERTI FI CATE

I, , certify that I amthe

Secretary of the Corporation naned as Contractor

herein; that who signed this contract on

behal f of the Contractor was then of said

corporation; that said contract was duly signed for and in behalf of said

corporation by authority of its governing body and is within the scope of

its corporate powers.

(Corporate seal) *

Figure 11-18g
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AGREEMENT BETWEEN THE DEPARTMENT OF DEFENSE AND THE SMALL
BUSI NESS ADM NI STRATI ON FOR THE DEVELCPMENT OF A PROGRAM
OF ASSI STANCE FOR SMALL BUSI NESS CONCERNS IN THE SALE OF
Y  TIMBER AND RELATED FOREST PRODUCTS FROM FORESTS ON FEDERAL
LANDS UNDER THE JURI SDI CTI ON OF DEPARTMENT OF DEFENSE

o
(@)
o

SECTION |. PURPOSE

The purpose of this Menmorandum of Understandi ng between the Depart -
ment of Defense (DOD) and the Small Business Administration (SBA) is to
i mpl enent the provisions of the Small Business Act, as anended, relative
to the sale of Government timber in such manner as wll effectuate
sections 8(b)(7) and 15 of the Small Business Act.
SECTION I1. UNIFORM POLI CY COVERI NG ASSI STANCE TO SMALL BUSI NESS CONCERNS

The DCD will issue regulations requiring each mlitary departnent
to cooperate with SBA in an effort to aid, counsel, assist and protect,
insofar as possible, the interests of small business concerns in acquiring
tinber and to insure that a fair proportion of the total sales be nade to
such concerns.

The regulations will also require each mlitary department in
cooperation with the Small Business Admnistration:

(A) To utilize to the fullest extent SBA facilities inventory files
in order to identify interested small business concerns;

(B) To develop and dissem nate sal es pronotion infornmation designed
to broaden snmall business participation;

(GO To review the terns and conditions of sales programs to assure

*

that participation by small business concerns is being encouraged;

Figure 11-19a
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(D) To utilize the definition of snall business established by
SBA to maintain records to reflect the sales of tinber made to snal
busi ness concerns;

(E) To review periodically the results of sales prograns to assure
that small business is receiving a fair proportion of the total sales of
tinber;

(F) To utilize the certificate of conpetency authority vested in
SBA by section 8(b)(7) of the Small Business Act when tinber is being
sold on a credit basis.

SECTION I11.  CERTIFI CATES OF COVPETENCY

In cases of timber being sold on a credit basis, whenever a snal
business concern has subnitted an otherw se acceptable bid or proposa
but has been determned by the disposal officer not to be responsible as
to capacity or credit, and if the bid or proposal is to be rejected solely
for this reason: (1) SBA shall be notified of the circunstances so as
to permt it, if warrented, to process a Certificate of Conpetency, and
(2) award shall be withheld pending SBA action up to 10 working days from
date of notification.

This procedure shall be nandatory for all sales except where the
contracting officer certifies in witing that award nust be nade without
delay and a statenent justifying the action is signed by the contracting
officer and placed in the contract file.

To assist SBA in determining the capacity and credit of any smal

busi ness concern involved in a particular sale, the selling agency shall *

Figure 11-19b
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make available to SBA, at the time of notification, all available
pertinent data, including technical and financial information, wth
respect to the small business concern involved.

SECTION IV.  JO NT SET-ASI DE DETERM NATI ON

The DOD will afford the SBA an opportunity to review its proposed
program of tinber and other forest product offerings involving sales
whi ch have an estimted value of $2,000 or nore. It is agreed that the
SBA will consider the forest managenent and other pertinent factors
involved in such program and will review such matters with the contracting
of ficer before requesting a set-aside. Follow ng consideration and review
of the said factors the SBA may request in witing that the contracting
of ficer make certain set-asides for small business concerns under
authority of Section 15 of the Small Business Act.

The contracting officers of the DOD will agree to and will make
set-asi des when recommended by SBA unl ess such action is inconsistent
wi th program requirenents of the DOD, in which case the DOD will submt
its reasons for refusal to SBA in witing.

If a set-aside has been agreed to and subsequent events indicate
that such action would not be in the best interest of the Government,
the contracting officer will request the SBA representative to concur
in a withdrawal of the joint determination; if the SBA representative
concurs, the set-aside will be canceled;, if the SBA representative does
not concur, he will be given an opportunity to express his opinion, but
the final decision for all sales action will remain with the contracting

*

of ficer.

Figure 11-19c
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*  SECTION V, PROCEDURES

DOD, in cooperation with SBA, will develop its own operational

procedures designed to carry out this Menorandum of Understanding,

Such procedures will be similar in effect to Chapter VII, Section 703,

SBA Manual 600.
SECTI ON VI. ANMENDVENT

This Understanding may be amended at any time by witten agreenent

of the parties.

SECTION VII.  EFFECTIVE DATE

This Understanding shall take effect upon the date of the execution

t her eof .
EXECUTED BY: DATE:
Signed: JOHN E. HORNE 20 May 1979

Admnistrator, Spall Business Adnmnistration

Si gned: THOMAS D. MORRI S 16 May 1979
Assistant Secretary (IL&M, Departnent of
Def ense *

Figure 11 - 19d
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CERTI FI CATE AS TO SMALL BUSI NESS STATUS

The bidder certifies that he (is) (is not) a small business concern
within the terms of the followi ng definition:

In sales of Arny forest tinber a “small business" is a concern that:
(1) is primarily engaged in the logging or forest products industry; (2)
is independently owned and operated; (3) is not dominant in its field of
operation; and (4) together with its affiliates does not enploy nore than

500 persons.

(From 13 CFR 121, 3-9(b),
Rev. 29 Fed. Reg. 2988, 5 Mar 64)

DATE SI GNATURE COF BI DDER

Intentional falsification of this certificate is a crimnal offense
puni shabl e by a fine of not nore than $5,000 or by inprisonment for not

more than two years, or both. (Title 15, United States Code, Section 645
(a).)

| NSTRUCTIONS:  This certificate nust be attached to and is a part of every
invitation to bid on the sale of Arny tinber with an
estinmated value of $2,000 or nore. Failure to properly
execute this certificate will not invalidate a bid, but a
proper statenent nust be signed before the bid is accepted
by the CGovernment. Refusal or delay in executing a proper
statenent is grounds for rejecting the bid. *

Figure 11-20
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Invitation No.

DEPARTMENT OF THE ARWY

(Nane and Address of Issuing Ofice)

I NVI TATION FOR BIDS, Bl D AND ACCEPTANCE

SALE OF SURPLUS REAL PROPERTY

I NVI TATI ON F R Bl DS

Sealed bids will be received until (tine of day)

on (date) 19 , at (place)

and then and there publicly opened, for purchase, subject to the terms
and conditions and in accordance with the instructions to bidders
hereinafter contained, of Governnent-owned real property described as
follows (including any described related personal property and
appurtenances, and subject to any stated exceptions, reservations and
restrictions)

The terms and conditions of the sale and instructions to bidders
are as foll ows:

1. Al bids submtted shall be deened to have been made with full
know edge of all of the terms, conditions, and requirenents herein
cont ai ned.

2. The property offered for sale is now subject to inspection by
prospective bidders. The District Engineer,
will, upon request, arrange for inspection of the property, and wll
furnish such further information as may be necessary with respect to
the terms, conditions and instructions herein contained. Any title
evidence, including abstracts, and continuations thereof, title
certificates, or policies of title insurance which nay be desired by
the successful bidder will be procured by himat his sole cost and
expense. The CGovernment will, however, permt exam nation and
i nspection of such deeds, abstracts, tax receipts, affidavits of title,
judgrents in condemation proceedings, or other docunents relating to
the title to the property involved, as it may have avail able. The

*

ENG Form 571-R
1 Feb 66 Figure 11-2la
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failure of any bidder to inspect, or to be fully infornmed regarding

the title to or the condition of all or any portion of the property,

or negligence or mstake on the part of the bidder in preparing the

bid, will not constitute grounds for any claim or demand for adjustment
or withdrawal of a bid after and prior to award opening. The foregoing
description of the property is believed to be sufficiently specific for
purposes of identification. Any error or omission in such description
shall not constitute any ground or reason for non-performance of the
contract or claim by the successful bidder for any allowance, refund, or
deduction fromthe anounts offered. The property is offered for sale
"as is" and "where is." The Government does not meke any guaranty or
warranty, express or inplied, with respect to the property as to title,
quantity, quality, character or condition, size or kind; or that the
property is in condition or fit to be used for the purpose for which

i nt ended.

3. The sale will be on an all-cash basis. Each bid nmust be
acconpani ed by a certified check, cashier's check or postal noney order,
payable to the order of the "treasurer of the United States" (1) for the
full anmount bid if such amount is $250.00 or less, or (2) for 25% of the
amount bid, or $250.00, whichever is greater, if the amount bid is nore
than $250.00. Al bids will remain open for acceptance or rejection for
a period of __ days fromthe date of opening bids. The deposit
of the successful bidder will be retained by the Government to apply
agai nst payment of the purchase price and deposits of unsuccessful bidders
will be returned, wthout interest, as pronptly as possible after rejection,
provi ded, however, that in the event of default by any bidder hereunder,
that bidder's deposit nmay be applied by the Governnent to any |oss, cost
and expense occasioned to the Governnent thereby, including any 1loss,
cost and expense incurred in selling the property and including any
difference between the amount specified in the bid and the amount for
whi ch the Government may sell the property, if the latter amount be |ess
than the former. The bidder is liable for the full amount of damages
sustained by the Governnent because of his default; such liability is
not limted to the amount of the bidder's deposit.

4. The bal ance of the purchase price will be paid by the successfu

bi dder wth days after notice has been given by the Government
of its readiness to deliver a deed. The United States will thereafter
deliver to the successful bidder a quitclaimdeed (and bill of sale, if

needed to cover any related personal property) conveying all right, title,
and interest of the United States in and to the property, wthout

warranty, express or inmplied. The successful bidder will pay any required
documentary revenue stanp tax. Title and the right of possession wll
remain in the United States until the deed has been delivered. The formal
instruments of conveyance shall within a reasonable tine after delivery

be placed of record in the manner prescribed by |local recording statues, *

Figure 11-21b
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* all at the sole cost and expense of the successful bidder. The successfu
bi dder will assunme possession of and responsibility for the property upon
delivery of the deed.

5. Sealed bids nust be executed and submitted in quadruplicate on
the bid formacconmpanying this Invitation for Bids, Bid and Acceptance
or on exact copies thereof. Additional copies of the bid form may be
obtained from the District Engineer.

6. A bid executed by an attorney or agent on behalf of the bidder
nust be acconpanied by four authenticated copies of his Power of Attorney
or other evidence of his authority to act on behalf of the bidder. If
the bidder is a corporation, the CERTIFI CATE OF CORPORATE BI DDER nust be

execut ed. If the bid is signed by the secretary of the corporation, the
CERTI FI CATE must be executed by some other officer of the corporation
under the corporate seal. In lieu of the CERTIFI CATE OF CORPORATE BI DDER

there may be attached to the bid copies so much of the records of the
corporation as will show the official character and authority of the
officer signing, duly certified by the secretary or assistant secretary,
under the corporate seal, to be true copies.

7. The invitation nunber and bid-opening tine must be plainly
marked on the left side of envelopes in which bids are submtted, for
exanpl e:

Return Address

Sealed Bid To:
To be opened: REAL ESTATE DI VI SI ON

Ti ne

Dat e

I NVI TATI ON NO

8. It will be the duty of each bidder to see that his bid is
delivered by the time and at the place prescribed in the invitation
Bids received prior to the time of opening will be securely kept,
unopened. The person whose duty it is to open themwi |l decide when the
specified time has arrived, and no bid or nodifications of a bid or
withdrawals of a bid received thereafter will be considered, except that
those received before award is nmade but delayed in the nmails by occurrences
beyond control of the bidder naybe considered if witten certification is *
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furni shed by authorized postal authorities to that effect. No respon-
sibility will attach for the premature opening of a bid not properly
addressed and identified. Al nodifications of a bid or wthdrawals of
a bid nust be in witing. Telegraphic bids will not be considered, but
modi fications or withdrawals by telegraph of bids already submtted wll
be considered if received prior to the tine set for opening bids

9. At the tine fixed for the opening of bids, their contents wll
be made public by announcenent for the information of bidders and others
properly interested whomay be present either in person or by repre-
sentative, provided, however, that any information submitted in support
thereof, the disclosure of which mght tend to subject the person
submtting it to a conpetitive business disadvantage, w |l upon request
be held in strict confidence by the United States.

10. The right is reserved, as the interest of the Governnment may
require, to reject any or all bids, to waive any defect or informality
in bids received, and to accept or reject any bid or portion thereof.

11. Notice of acceptance or rejection of bids and notice that the
Government is ready to deliver a deed and/or Bill of Sale shall be deened
to have been sufficiently given when telegraphed or mailed to the bidder
or his duly authorized representative at the address indicated in the bid.

12. Except as otherwise provided in this Invitation for Bids, any
di spute concerning a question of fact arising under this Invitation for
Bids which is not disposed of by agreement shall be decided by the
District Engineer, who shall reduce his decision to witng, and mai
or otherwi se furnish a copy thereof to the bidder. The decision of the
District Engineer shall be final and conclusive unless, within 30 days
fromthe date of receipt of such copy, the bidder mails or otherw se
furnishes to the District Engineer a witten appeal addressed to the
Secretary of the Arny. The decision of the Secretary, or his duly
aut hori zed representative for the determnation of such appeals, shall be
final and conclusive unless determined by a court of competent juris-
diction to have been fraudulent, or capricious, or arbitrary, or so
grossly erroneous as necessarily to inply bad faith, or not supported
by substantial evidence. In connection with any appeal proceeding under
this condition, the bidder shall be afforded an opportunity to be heard
and to offer evidence in support of appeal. Pending final decision of a
di spute hereunder, the bidder shall proceed diligently with the perfornmance
of the contract and in accordance with the District Engineer's decision
This condition does not preclude consideration of questions of |aw provided
that nothing in this condition shall be construed as making final the
decision of any admnistrative official, representative, or board on a
question of |aw

Figure 11-21d
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13. This Invitation for Bids, including all the instructions,
and conditions set forth herein, and the Bid, when accepted by the Govern-
ment, shall constitute the contract of sale between the successful bidder
and the Covernment. Such agreement shall constitute the whole contract,
unless modified in witing and signed by both parties. No oral statements
or representations made by, for, or ostensibly on behalf of either party
shal| be a part of such contract. Neither this contract, nor any interest
therein, shall be transferred or assigned by the successful bidder.

14. No nmenber of or delegate to the Congress, or Resident
Commi ssioner, shall be admtted to any share or part of this contract
or to any benefit that nmay arise therefrom but this provision shal
not be construed to extend to this contract if nade with a corporation
for its general benefit.

15. The successful bidder warrants that he has not enployed any
person or agency to solicit or secure this contract upon any agreement
for a conmi ssion, percentage, brokerage or contingent fee. Breach of
this warranty shall give the Governnent the right to annul the contract
without liability or at its option to recover from the successful bidder
the anpunt of such comm ssion, percentage, brokerage or contingent fee
in addition to the consideration herein set forth. This warranty shal
not apply to comm ssions payable by the successful bidder upon a contract
secured or made through bona fide established conmercial agencies naintained
by the successful bidder for the purpose of doing business. “Bona fide
establ i shed comercial agencies” has been construed to include |icensed
real estate brokers engaged in the business generally.

Figure 11-2le
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I nvitation No.

Pl ace

Dat e
To:  (Name and Address
of Issuing Ofice)

The under si gned
a corporation existing under the laws of the State of
or a partnership consisting of
or an individual trading as
of

(Address and Tel ephone Numnber)
hereby offers to purchase fromthe United States of Anmerica, subject to
the terns and conditions and in accordance with the instructions to
bi dders contained in Invitation for Bids No. , attached
hereto and made a part hereof, the right, title, and interest of the
United States in and to the property described in said invitation for
($ )

Inclosed is a certified check, cashier’s check, or postal noney order
payable to the order of the Treasurer of the United States, in the anount

of ($ )

By:

(Busi ness address) *

Figure 11-21f
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Certificate of Corporate Bidder

I,
certify that I amthe Secratary of the corporation
named as bidder herein; that , Who signed this bid
on behalf of the bidder, was then
of said Corporation; that said bid was duly signed for and in behal f of

said Corporation by authority of its governing body, and is within the
scope of its corporate powers

SEAL

ACCEPTANCE BY THE GOVERNVENT

The foregoing bid is hereby accepted by and on behalf of the
day of , 19 .

United States this

(Nare)

(Title)

Figure 1l-21g
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I nvitation No.

DEPARTMENT OF THE ARWY

(Nanme and Address of Issuing Ofice)

I NVITATION FOR BIDS, BID AND ACCEPTANCE
SALE AND REMOVAL OF BUI LDINGS (OR OTHER REAL ESTATE | MPROVEMENTS)

LOCATED AT

I NVI TATI ON FOR BI DS

Sealed bids will be received until (tine of day)
on , 19 , at (pl ace)
and then and there publicly opened, for the purchase and renoval from
the site, subject to the terms and conditions and in accordance wth
the instructions to bidders hereinafter contained, of that Governnent-
owned property described on the acconpanying bid form This invitation
does not include personal property, except fixtures firmy attached,
unl ess specifically listed or identified herein.

The terms and conditions of the sale and instructions to bidders
are as foll ows:

1. Al bids subnmitted shall be deened to have been nade with
full know edge of all of the terms, conditions, and requirenments
herei n contai ned.

2. (Note: To be nodified at discretion of the District Engineer,
as provided by applicable regulations.) Bids may be submitted for one
or any nunber of items but a separate anount nust be bid for each item
for which a bidis submtted. Lunp sum bids covering several ao all
itenms will not be considered. The CGovernment may accept or reject any
itemor itens of any bid, unless such bid is qualified by specific
limtation.

3. Al bids will remain open for acceptance or rejection for a
period of cal endar days from the date of opening bids.

ENG Form 1038-R
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4. The property for sale is located at
and i s now subject to inspection by prospective bidders. The District
Engi neer, will, upon request, arrange for
i nspection of the property, and will furnish such further information as
may be necessary with respect to the terms, conditions and instructions
herein contained. The failure of any bidder to inspect, or to be fully
infornmed regarding the condition and |location of all or any portion of
the property will not constitute grounds for any claim or demand for
adj ustment or withdrawal of a bid after opening. The description of
the property is believed to be sufficiently specific for purposes of
identification. Any error or omission in the description (including
| ocations, when specified) shall not constitute any ground or reason
for nonperformance of the contract or claim by the successful bidder
for any allowance, refund, or deduction fromthe amounts offered. The
property is offered for sale “as is" and "where is.” The Governnent
does not make any guaranty or warranty, express or inplied, with respect
to the property as to quantity, quality, character or condition, size
or kind, or that the property is in condition or fit to be used for the
pur pose for which intended.

5. The sale will be on an all-cash basis. Each bid nust be acconpanied
by a certified check, cashier’s check, travelers check, or postal noney
order, payable to the order of the “Treasurer of the United States”: (1)
for the full amount bid if such anmount is $100 or less; or (2) for $100
or 20 per cent of the ampunt bid whichever is greater if the bid is nore
than $100. Al bids will remain open for acceptance or rejection by the
Government for a period of days after the date set for opening
of bids by this invitation. The deposit of the successful bidder will be
retained by the Governnent and applied as part paynent of the purchase
price. The balance of the purchase price nust be paid within
cal endar days after notice of acceptance of the bid has been given by the
Governnment. Title to the property will remain in the United States unti
the full purchase price has been paid. The successful bidder will not
rempve any property until payment in full is made and a fully executed
copy of the contract of sale is received fromthe said District Engineer
wi th authorization to proceed with removal. (Note: Requirement for bid
deposit may be waived for state and |ocal governnments as provided in FPMR
Section 101-45.302-11.

6. Upon receipt of authority to proceed with renoval of the purchased
property, the successful bidder will assune all responsibility for the care
and protection of the property and will expeditiously remve the property
fromthe site and restore the site in a manner and to a condition satisfac-
tory to the

in accordance with the follow ng
specifications: *
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(Note: Insert specifications covering the extent and nethod
for acconplishnment of work to be perforned in connection with each
item The specifications should indicate whether or not renova

of foundations, piers, curbs, slabs, floods, etc., is required and
if so to what extent, and should include instructions regarding the
cutting off of utilities, the capping of utility lines, the disposa
of debris resulting from sal vage operations, and any other data
necessary to assure a proper understanding between the contracting
parties as to the work to be performed under the contract.)

The successful bidder will bear all expense involved in acconplishnent of
the work required here under.

7. The successful bidder will complete all removal and restoration
work required hereunder wthin cal endar days from the date
of notice that renoval of the property is authorized. The successfu
bi dder will prosecute the work, or any separate portion thereof, wth
such diligence as will insure its conpletion within the tine specified.
Work may be perforned between the hours of to daily,

______ excluded. VWhen nore than one itemis sold hereunder, the
time specified herein for conpletion of removal and restoration will run
concurrently as to each itemand not consecutively. No extensions of the
time herein specified for conmpletion of removal and restoration work wll
be granted unless, in the opinion of the said District Engineers unusua
and unforeseeable circunstances justify such extensions, and agreenent is
reached on an adequate consideration for the extension.

(Not e: Adequate additional consideration will be obtained for
extensions unless the District Engineer determnes a charge is
inequitable as due to catastrophic circunstances or in some
degree to Covernment action; or a charge would not be feasible
because of likelihood of a default or other result not in the
best interests of the Governnent. WWere tinme is of the essence,
in order to conformto construction schedules, or for other
reasons, a statenent to such effect should be nade in this para-
graph, and a statenment that no extensions will be allowed should
be substituted for the last sentence of condition 7 above.)

8. (Note: To be used at the discretion of the District Engineer.)
In addition to the paynents required under paragraph 5 above, each
successful Dbidder wll, wthin cal endar days after notice of
acceptance of his bid by the Governments deliver to the said District
Engi neer a certified check, cashier’s check or postal money order, payable
to the order of the “Treasurer of the United States,” in an amount equa
to the total of the performance deposits specified below for all items on
which he is the successful bidder, in order to insure faithful performance
under this contract. The amount of the performance deposit required for
each itemis as follows: *
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Item No. Performance Deposit

(Note: Insert for each item the amount of performance deposit

required. The amount specified for each item should be suffi-

cient to protect the interest of the Government in the event of
failure of the purchaser to perform all the work required under
the contract incident to renoval of the listed itemwthin the
tinme limt prescribed. The performance deposit listing may, if
more convenient, be shown on the attached bid form wth appro-
priate reference in this paragraph to the listing there.)

In lieu of the deposit of a certified check, cashier’s check, or posta
money orders the purchaser may furnish a performance bond with surety
approved by, and in a form acceptable, to the said District Engineer
the penal sum of such bond to be the sane as the total of perfornmance
deposits provided for above. Standard Form 25, available at all surety
and guaranteeing offices, may be used for this purpose

9. In the event of any default by any bidder hereunder, all claim
to and any title held in the property for sale, or any portion of it
remaining, will be forfeited and all paynents nade by the defaulting
bi dder (including bid or performance deposits or bonds) wll be applied
by the Governnment to any loss, cost and expense occasioned to the
Government by the default (including any |oss, cost and expense in
selling or otherw se disposing of such property in such manner, whether
economc or not, as time limtations may allow). The defaulting bidder
is liable for the full anount of danages sustained by the Government
because of his default; such liability is not linmted to the amount of
the aforesaid paynments. If the obligations of the successful bidder
under this contract are discharged to the conplete satisfaction of the
said District Engineer, any performance deposit required hereunder will
be pronptly returned without interest. In the absence of default, the
deposits of unsuccessful bidders will be returned without interest as
pronptly as possible after rejection of the bids

10. The successful bidder will assume responsibility and liability
for all injuries to persons or danages to property directly or indirectly
due to, or arising out of, the operations of the successful bidder under
this contract and the successful bidder agrees to indemify and save
harm ess the United States against any and all clains of whatsoever kind
and nature due to, or arising out of, this contract.

(Note: The District Engineer may, at his discretion, add here a
requi rement that the successful bidder carry liability insurance.)

11, (Note: To be used at the discretion of the District Engineer.)
The successful bidder will not resell the property, or any portion

*
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thereof, or advertise the property, or any portion thereof, for resale
until the property, or any portion thereof proposed for resale, has been
removed from the site in accordance with this contract.

12. Seal ed bids nust be executed and submitted, in quadruplicate,
on the bid form acconpanying this invitation for bids, bid and acceptance,
or on exact copies thereof. Additional copies of the bid form nay be
obtained from the said District Engineer.

13. A bid executed by an attorney or agent on behalf of the bidder
must be acconpanied by four authenticated copies of his Power of Attorney
or other evidence of his authority to act on behalf of the bidder. If
the bidder is a corporation, the Certificate O Corporate Bidder nust be
executed. If the bid is signed by the secretary of the corporation, the
Certificate nust be executed by sone other officer of the corporation
under the corporate seal. In lieu of the Certificate of Corporate Bidder,
there may be attached to the bid copies of so nuch of the records of
the corporation as will show the official character and authority of
the officer signing, duly certified by the secretary or assistant
secretary, under the corporate seal, to be true copies.

14. The invitation nunber and bid-opening tine nust be plainly

marked on the left side of the sealed envelope in which bids are sub-
mtted, for exanple:

Return Address

Sealed Bid
To be opened:
TO District Engineer,_
Ti nme ATTN: REAL ESTATE DI VI SION

Dat e

I NVI TATION  NO,

15. It will be the duty of each bidder to see that his bid is
delivered by the tine and at the place prescribed in the invitation.
Bids received prior to the time of opening will be securely kept,
unopened. The person whose duty it is to open themw || decide when
the specified time has arrived, and no bid or nodifications of a bid,
or withdrawals of a bid received thereafter, will be considered, except
that those received before award is nade, but delayed in the mails by
occurrences beyond control of the bidder, may be considered if witten
certification is furnished by authorized postal authories to that effect.
No responsibility will attach for the premature opening of a bid not
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properly addressed and identified. Al nodifications of a bid or wth-
drawals of a bid nust be in witing. Telegraphic bids will not be con-
sidered, but nodifications or withdrawals, by telegraph, O bids already
submitted will be considered, if received prior to the time set for
openi ng bids.

16. At the tinme fixed for the opening of bids, their contents will
be made public by announcement for the information of bidders and others
properly interested, who may be present, either in person or by repre-
sentative; provided, however, that any information subnitted in support
thereof, the disclosure of which mght tend to subject the person
submitting it to a conpetitive business disadvantage, w |l upon request
be held in strict confidence by the United States.

17. The right is reserved, as the interest of the Governnent may
require, to withdraw any and all items fromthe sale; to reject any or
all bids; and to waive any defect or informality in bids received.

18. Notice of acceptance or rejection of bids, notice of authority
to proceed with removal of the purchased property, and any other notices
hereunder shall be deened to have been sufficiently given when tel egraphed
or nmailed to the bidder, or his duly authorized representative, at the
address indicated in the bid.

19. Any property of the United States damaged or destroyed by a
bi dder will be promptly repaired or replaced by the bidder to the satis-
faction of the said District Engineer or, in lieu of such repair or
replacenent, the bidder will, if so required by the said District Engineer,
pay to the United States an anpunt deternmined by the said District
Engineer to be sufficient to conpensate for the loss sustained by the
United States.

20. Except as otherwise provided in this invitation for bids, any
di spute concerning a question of fact arising under this invitation for
bids, which is not disposed of by agreenent, shall be decided by the
District Engineer, who shall reduce his decision to witing, and nail,
or otherwise furnish, a copy thereof to the bidder. The decision of the
District Engineer shall be final and conclusive, unless, within 30 days
fromthe date of receipt of such copy, the bidder nails, or otherw se
furnishes, to the District Engineer a witten appeal addressed to the
Secretary of the Army. The decision of the Secretary, or his duly
authorized representative for the determnation of such appeals, shall
be final and conclusive unless deternmined by a court of conpetent
jurisdiction to have been fraudulent or capricious or arbitrary or so
grossly erroneous as necessarily to inply bad faith, or not supported
by substantial evidence. In connection with any appeal proceeding under
this condition, the bidder shall be afforded an opportunity to be heard *
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and to offer evidence in support of his appeal. Pending final decision

of a dispute hereunder, the bidder shall proceed diligently with the
performance of the contract and in accordance with the District Engineer’s
decision. This condition does not preclude consideration of questions of
law in connection with those decisions; provided, that nothing in this
condition shall be construed as nmaking final the decision of any adm n-
istrative official, representative, or board on a question of |aw.

21. This invitation for bids, including all the instructions, terns,
and conditions set forth herein, and the bid, when accepted by the Govern-
nent, shall constitute the contract of sale between the successful bidder
and the Governnent. Such agreerment shall constitute the whole contract,
unless nodified in witing and signed by both parties. No oral statenents
or representations nade by, for, or ostensibly on behalf of, either party
shall be a part of such contract. Neither this contract, nor any interest
therein, shall be transferred or assigned by the successful bidder.

22. No Menber of or Delegate to the Congress, or Resident Comm ssioner
shall be admitted to any share or part of this contract or to any benefit
that may arise therefrom but this provision shall not be construed to
extend to this contract if made with a corporation for its general benefit.

23. The successful bidder warrants that he has not enployed any
person or agency to solicit or secure this contract upon any agreenent
for a conmission, percentage, brokerage, or contingent fee. Breach of
this warranty shall give the Government the right to annul the contract
without liability, or, at its option, to recover fromthe successfu
bi dder the ampunt of such conmi ssion, percentage, brokerage or contingent
fee in addition to the consideration herein set forth. This warranty
shall not apply to conm ssions payable by the successful bidder upon a
contract secured or made through bona fide established conmmercial agencies
mai ntai ned by the successful bidder for the purpose of doing business
“Bona fide established comercial agencies" has been construed to include
licensed real estate brokers engaged in the business generally.

SPECI AL I NSTRUCTION TO BIDDERS. ATTENTION IS INVITED TO THE FACT
THAT THE | NTERSTATE COMMERCE ACT MAKES | T UNLAWFUL FOR ANYONE OTHER THAN
THCSE DULY LI CENSED UNDER THE ACT TO TRANSPORT TH' S PROPERTY | N | NTER-
STATE COMMERCE FOR H RE. ANYONE Al DI NG CR ABETTING IN SUCH VI OLATION IS
A PRINCI PAL I N COW TTING THE OFFENSE (49 U S.C. 301-327 and 18 U.S.C. 2). *

Figure 11-22g
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Invitation No.

Pl ace

Dat e

TO  (Nane and Address of Issuing Ofice)

The under si gned
a corporation existing under the laws of the State of
a partnership consisting of
an individual trading as
of

(Address and Tel ephone Number)
hereby offers to purchase fromthe United States of America, subject to
the terns and conditions and in accordance with the instructions to bidders
contained in Invitation for Bids No. , attached hereto
and made a part hereof, any or all of the itens described bel ow for which
bid prices are indicated, in consideration of the price indicated for each
such item

[tem No. Description and lLocation Price Bid
(to be furnished by bidder)

(Note: Al property not to be included in the sale should,
whenever possible, be separated from the property to be sold
and, before the sale, renoved fromthe site. If this is not
possible, specify in the listing of items what is not included
in the sale and expressly reserve, in the body of the invitation,
a right in the Government to renove such property.)

Inclosed is a certified check, cashier's check, or postal noney

order, Payable to the order of the Treasurer of the United States, in
the ampunt of

(s )

By

Busi ness Address

Figure 11-22h
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CERTI FI CATE OF CORPORATE BI DDER
I, , certify that
| am the Secretary of the corporation naned as
bi dder herein; that , who signed

this bid on behalf of the bidder, was then
of said corporation; that said bid was duly signed for and in behalf of
said corporation by authority of the governing body and is within the
scope of its corporate powers.

AFFI X
SEAL
ACCEPTANCE BY THE GOVERNMENT
Accepted by and on behalf of the United States this day
of , 19 , as to ltems nunbered

( Nare)

(Title) .

Figure 11-22i
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SUPPLEMENT TO STANDARD FORM 114
FOR USE IN TI MBER SALES CONTRACT

1. At the discretion of the Division or District Engineer, provisions
simlar to provisions 8 and 9, ENG Form 1038-R, Appendix |Il, nay be
included. (See FPMR, Section 101-45 .32-9, 302-10, and 302-11.)

2. Timber will be cut and renoved in strict accordance with the terns
and conditions of sale and instructions issued by the contracting officer
Al tinber shall be cut and renoved on or before and none later than
.Stumps shall be cut to cause the

| east possible waste and not higher than
inches on the side adjacent to the highest ground; all trees shall be
utilized to as low a diameter in the tops as practicable so as to cause
the | east waste and to a mninmum di ameter of i nches.

3. Timber shall be scaled by Scribner Decimal Clog rule or counted or

nmeasured as prescribed by the contracting officer. If neasurenment is to
be made after falling tinber shall be piled or skidded for measurement as
directed by the contracting officer or his duly authorized representative

4. Slash and other refuse shall be disposed of as directed by the
contracting officer.

5. Al telephone lines, ditches, and fences, locate within or inmediately
outside the exterior boundaries of the sale area, shall be protected

so far as possible in logging operations and, if injured, shall be repaired
imedi ately by the purchaser. The contracting officer nmay, when in his
judgment it is necessary, require the purchaser to nove any such telephone
line or fence fromone location to another. Roads and trails shall at al
times be kept free of logs, brush, and debris resulting from the purchaser’s
operations hereunder. Any road or trail used by the purchaser in connection
with this sale that is damaged or injured beyond ordinary wear and tear
through such use, shall pronptly be repaired by himto its original
condi ti on.

SPECIAL INSTRUCTION TO BIDDERS. ATTENTION IS INVITED TO THE FACT THAT THE
| NTERSTATE COMMERCE ACT MAKES I T UNLAWUL FOR ANYONE OTHER THAN THOSE DULY
LI CENSED UNDER THE ACT TO TRANSPORT THI S PRCPERTY I N | NTERSTATE COMVERCE
FOR HHRE. ANYONE AIDING OR ABETTING IN SUCH VIOLATION IS A PRINCIPAL IN
COW TTING THE OFFENSE (49 U S.C. 301-327 and 18 U S.C. 2).

ENG FORM 2140-R Figure 11-23
1 Feb 66
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CONTRACT OF SALE
EP 405-1-2

THIS CONTRACT OF SALE made and entered into this day of
, 19__, by and between the District Engineer, U, S,

Army Engineer District,
for and on behalf of the United States of Amerlca hereinafter called

the "Govetrmment', and , whose address
ia - bharaimnaftar ~allad +1.-
O Py HCiciiialicL Lailicd Lie

"Purchasec', WITNESSETH:

THAT under authority of Public Law 999, 84th Congress, approved
6 August 1956 (70 Stat,1065), as implemented by the Delegations, Rules
and Regulations issued by the Secretary of the Ammy (33 CFR 211,71-87;
28 FR 69, pp. 3450, 3451; 28 FR 86, p. 4375) the Government has m-

available for sale for cottage 1?-:: development the followlng -

“““““““““““““““““ HOYT vaEELE MEyhLpraeris \
land in the Reservoir area, _ @0
County, State of : “ <
— e \
o
(DESCRIPTION) J‘;L ©
O
e performance by each
:\&nnrtﬂ nafter set Fnri—h

NOW, THEREFORE, in consideration of the?)s

of the n.;*f'n:c hprnt‘n, of the terms and f"A

it is mutually agreed as follows: 03,?

1. The Government agrees ft- ﬂ 55_‘ the Purchaser agrees to
purchase the above-descnbed ‘(\Land for (individual) (omit this
word if 1napp1.icam.e) cocr@p' 'b"_.CVEJ.op’nem: and use only, for the sum
of . -s (. ). In addition thercto,
the Purchaser shall d‘) .A ssts of survey and boundary markers necessary
as an incident tr (Fyance of the Iand to be conveyed, A deposit in
an amount equ- ﬁo @..y (20) per centum of the purchase price shall be
paid by tb- v; at the time of execution of this contract, receipt
of whict o° s acknowledged., Such payment shall be made payable to
the 7 O f the United States, In the event of default by the
P <his deposit shall be retained by the Government as liquidated

N\ ¢ Payment in full for the balance of the purchase price and for

ocp.;sts of the survey and boundary markers shall be made simultaneously
\\".h delivery of the executed deed by the Govermment to the Purchaser,

The property hereinbefore described is sold "as is'" and without

.
. i ane Tha NAavas marmt malea ~ manmmacantabd an
se against the Government, The Government makes no representation

2
or warranty, express or implied, as to condition, fitness for any use or
purpose, or accuracy of the description. Accordingly, downward adjustment
in the purchase, price or demand for rescission based upon the failure of
the property to correspond with the above description or inability by the

Purchaser to use said property for cottage site purposes will not be

=N
N (PROPONENT: DAEN-REP)
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considered., In the event a survey reveals that the property to be conveyed
contains a substantially greater acreage than contemplated, the Purchaser
shall also pay to the Government the appraised fair value of such
additional land, simultaneously with delivery of the deed,

3. The conveyance shall be by quitclaim deed, executed by the
District Engineer, U, S, Amy Engineer District, , at

4, a, Thc property shall be used for cottage sitec purposes or’v,

The term '"cottage site" as used herein is defined in the Code of ™ 1
Regulations, Title 33, Section 211,72, (The property to be cor

an Individual Cottage Site, i,e, a parcel of land developed r (\}\
developed by the construction of a private cottage thereon or
to be used, for private recreational purposes., The pror A not
be subdivided but shall remain intact as a single uni* ofrrore than
one (1) cottage may be constructed on such site, J- - this
restriction is breached, title to the land and al’ év K°‘ .ents placed
thereon shall revert to and vest in the Governr 0 _ne Govermment

is required to jnstitute legal proceedings t- @% v +ts right to
reversion, the grantee (Purchaser) shall t $ 5\ or the costs of
such action.) (Strike the last four ser .0._. ®" inapplicable,)
LA

b, The conveyance shall F 4} A@é‘co existing easements for

public roads, liighways and stree* “\ "_ Wolic utilities and pipe lires,
B oS

¢, The Govermment g‘{r 56\'-'ves a perpetual easement to {lcod
those lands lying below e’ 4 feet, mean sea level(strike
this clause, if inappli \) &

0‘

d. The o co &\_ed shall be placed on record in the manner
prescribed by th ¥ ®of the State of and at the
sole cost and oo the Purchaser, including payment of any required
documentarv ob"’o -amp tax,

5 % ,anenu_ is not obligated and shall not be liable for
cons’ \ -aintenance or service of access roads or other improvements
to \’0 pment of the lands included in this contract of sale,

t Title to the property sold hereunder shall vest in the Purchaser
at the time of delivery of the executed quitclaim deed.

7. TIf the Purchaser is presently in possession as a lessee of the
premises to be conveyed, then it is mutually agreed that effective upon

the date of delivery of the executud quitclaim deed, such lease is terminated
and any unearned prepaid rental will be refunded to the Purchaser,

ENG FORM 3297-R
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8. In any case where liability of the Govermment to the Purchaser,
under this Contract of Sale, has been established, the Government's
maximum liability shall be limited to the refund of any monies paid by
the Purchaser to the Government under this Contract of Sale,

9. The Purchaser warrants that no person or selling agency has
been emploved or retained to solicit or secure this contract upon an
agreement or understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees or bona fide es "»hlished

commercial or selling agencics maintained by the Purchaser @ purpose
of securing business. For breach or violation of this wr A -he
Government shall have the right to annul this contract ();iability
or in its discretion to require the Purchaser to pay & cion to the

consideration herein set forth, the full amount of o\ .iission,
percentage, brokerage, or contingent fee, \SF’

10, No Member of or Delegate to Congre ﬁgv ‘gdSZdent Commissioner
shall be admitted to any share or part of -ract or to any benefit
that may arise thercfrom; but this provs X' .1 not be construed to

i . ? - A : .
cxtend to this contract if made with %é) 6§} cion for its general benefit,

11. a, That, except as oth- N qﬁb.ovidcd in this contract, any dispute
concerning a question of fact a'i§ 1£$Jder this contract which is not
disposed of by agreement sha]'%) Slded by the said officer, who shall
reduce his decision to writ N .1ail or otherwise furnish a copy thereof
to the Purchaser, The chQ- v\°£ the said officer shall be final and
conclusive unless, witk S . .ys from the date of receipt of such copy,
the Purchaser mails ’\}9 «.ise furnishes to the said officer a written
appeal addressed t éy-retary of the Ammy, The decision of the Secretary
or his duly authr < cpresentative for the determination of such appeals
shall be fina’ ‘Q €?¢1usive unless determined by a court of competent
jurisdictio- & been fraudulent, or capricious, or arbitrary, or so
grossly e- > as necessarily to imply bad faith, or not supported by
substar’ c;ﬁ&ence. In connection with any appeal proceeding under this
condj . Purchaser shall be afforded an opportunity to be heard and
to ~dence in support of its appeal, Pending final decision of a
7 » -reunder, the Purchaser shall proceed diligently with the performance
Q§9 contract and in accordance with the said officer's deqision.

h. This Condition docs not preclude consideration of law questions
in conncction with decisions provided for in paragraph a above: Provided
that nothing in this Condition shall be construed as making final the
decision of any administrative official, representative, or board on a
question cf law,

12, a. The Govermment may, by written notice to the Purchaser,
terminate this contract if it is found, after notice and hearing, by the
Secretary of the Army or his duly authorized representative, that gratuities

ENG FORM 3297-R
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(in the form of entertainment, gifts, or otherwise) were offered or given
by the Purchaser, or any agent or representative of the Purchaser, to any
officer or employee of the Government with a view toward securing favorable
treatment with respect .to the awarding or amending, or the making of any
determinations with respect to the performing, of this contrac* provided,

that the existence of the facts upon which the Secretary of ny or his
duly authorized representative makes sugh findings shall 6\‘ «ie and may
be reviewed in any competent court, . Q¢
. . . A
b, In the event this contract is termir ) covided in
paragraph a hereof, the Govermment shall be er- q , to pursue the

same remedies against the Purchaser as it c- e \(0 2 in the event of a
breach of the contract by the Purchaser - e @ penalty in addition
to any other damages to which it may h %ﬁ%.\\fy . by law, to exemplary
damages in an amount (as determined i{) ¥ iretary of the Army or his
duly authorized representative) v’ & - be not less than three nor
more than ten times the costs - g‘&o‘,y the Purchaser in providing any

such gratuities to any such \0$ @°r employee,
o
c., The right- @e'bv\%_dies cf the Govermnment provided in this
clause shall not be ¢+ . and are in addition to any other rights and

remedies provided \\) g + under this contract,
a TP

. Vol ) . .
13. Nr QO \)\ s contract nor ary intcrest therein shall be assigned

or transf .he Purchaser to any other party,
¢
W 4ITNESS WHEREOF, the parties hereto have executed this contract
o {© and year first above written,
&
N
&
e N
\\4
WITNESSES (L.8.)
Purchaser

THE UNITED STATES OF AMERICA

District Engineer
U, S, Army Engincecr District
Contracting Of{ficcr

ENG FORM 3297-R
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